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IN THE UNITED STATES DISTRICT COURT, 


NORTHERN DIstriIctT OF OHIO. 


Tuomas A. Eprson, INCORPORATED, 


Complainant. In Equity 

baa No. 8,017 

Tue Unirep States PHONOGRAPH On Patent 

COMPANY, Re. 11,857 
Defendant. 


Proofs for final hearing taken on behalf of defendant, by 
consent. at the office of Duncan & Duncan, No. 73 Nassau 
Street. New York, N. Y., before Jessie B. Kay, a Notary 
Public in and for the County of New York and State of New 
York, acting as Special Examiner, beginning at 1 P. M. 
February 16, 1912. 

PRESENT: Jno. F. Oberlin, Esq.. for defendant. 

Dyer Smith, Esq., for complainant. 


Victor H. EMErson, a witness produced on behalf of 
defendant, being first duly sworn, deposes and says in answer 
to interrogatories propounded to him by Mr. Oberlin, as 
tollows: 

©. 1. What is your name, age, residence and occupation? 

A. Victor H. Emerson, age 46, residence 15 Claremont 
Avenue, New York City, occupation, manager of the record 
department of the American Graphophone Company. 

QO. 2. Are you here voluntarily or are you under subpcena ? 

A. Under a subpeena. 

©. 3. Have you any interest whatever in the outcome of 
this suit in which you have been thus subpoenaed as a wit- 
ness? 

A. None. 

QO. 4. Are you or are you not the same Victor H. Emerson 
who heretofore made an affidavit verified June 15, 1910, in 
Opposition to a motion for preliminary injunction brought by 
the complainants in the case of New Jersey Patent Co. and 
National Phonograph Co. versus Columbia Phonograph Co. 
(General) in the U. S. Circuit Court here in the Southern 
District of New York, in Equity No. 5-119. on Edison 
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Re-issued Patent No. 11,857? In order to refresh your recol- 
lection, I place in your hands a copy of certain affidavits of 
record in said case, duly certified by the clerk of said court, 
as a true and correct transcript, among said affidavits being 
one by a Victor H. Emerson, resident of New York City. to 
which I particularly refer. ; 

A. Iam. 

©. 5. I now ask you to please read into the record the 
afhdavit which you have just identified, and after you have 
done so you will please state whether the several facts therein 
set forth are true, as you verily believe? 

A. The affidavit reads as follows: 


“Victor H, Emerson, being duly sworn, deposes 
and says: I reside in the City of New York, and am 
in charge of the record making department for the 
defendant herein in New York City. I have read the 
Capps. affidavit herein and have examined the two 
sketches annexed thereto. The statement in the said 
affidavit regarding the production and use of the repro- 
ducing stylus shown in said sketches are true of mv 
own knowledge; and said sketches correctly represent 
said stylus, which was used by Mr. Capps and myself, 
as stated by him, in the year 1894. 

Mr. Capps’ statement regarding what was known 
in 1894 as to the shape of the record grooves and 
gouges and as to the corresponding configuration of 
the transversely arranged tip of the reproducing 
stylus are correct.” | 


They are true. 


The affidavit just read by the witness together with 
the other attached affidavits, sketches and papers are 
herewith offered in evidence, and the Notary is 
requested to mark the same “Defendant’s Exhibit 
No. 2, Defendant's Notice and answering affidavits 
sur motion for preliminary injunction, in equity, 
No. 5-119, on Edison Re-issue Patent No. 11,857, in 
the Circuit Court of the United States for the South- 
ern District of New York.” 


Q. 6. Referring to the sketch which is attached to and 
forms a part of the “Capps’ affidavit.” said affidavit being one 
of those comprised in .the exhibit just introduced. will you 
please state whether this is a correct reproduction of the stvlus 
which you have testified was used by Mr. Capps and yourself 
as stated by him in his said affidavit, in Newark in 1894? 

A. It is. 
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QO. 7. Where is or was this “Newark’’ referred to by you 
in your afhdavit? 

A. Newark, N. J. 

©. 8. Referring further to this sketch, what does the word 
“front” applied to the figure at the left, mean? 

‘A. It means front with reference to its position in the 
record groove. 

©.9. And what does the word “side’’ applied to the 
figure at the right in said sketch, mean? 

A. It means merely a side view of the stylus with refer- 
ence to its position in the groove. 

©. 10. How many styluses if you remember of this form 
and construction were made at the time in question, either 
by or for yourself or Mr. Capps? 

A. I cannot say exactly. At about this time both 
Mr. Capps and myself were experimenting with these points, 
and I do not wish to put myself on record as saying that 
any certain number were made. I do not remember Just 
how many. 

Q.11. I note that in Mr. Capps’ affidavit he states he 
had the reproducing stylus represented in the sketch under 
consideration ground for him by Mr. John S. Jones. Do 
you know whether Mr. Jones is still living and if so, where 
he is now located? 

A. He still is living and is located in Cleveland, Ohio, 
or at least when I saw him a month ago he said he was 
employed there, with the United States Phonograph Com- 
pany. 

QO. 12. Of what material if you remember was the stylus 
represented by this sketch and which you have testified was 
made and used in 1894, composed ? 

A. Of sapphire. 

©. 138. Do you know where this sty!us now is? 

A. I do not. 

Q.14. What can you state in general about the endur- 
ing qualities of styluses such as the one under consideration ? 

A. They are very durable, and when used with a wax 
cylinder are practically imperishable. When used with cel- 
luloid, I would not attempt to say because I have never made 
a test or heard of a test being made as to their endurance. 

©.15. I note among the affidavits comprised in the 
exhibit heretofore introduced as ‘“Defendant’s Exhibit 
No. 2,” an affidavit by Thomas H. Macdonald, of Bridge- 
port, Conn., retained as consulting engineer by the Ameri- 
can Graphophone Co. Please state if you know whether said 
Thomas H. Macdonald is still living. 

A. He is not. | 


Direct examination closed. 
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Cross-EXAMINATION By Mr. SMITH. 


x-Q. 16. Please state your present employment? 

A, Manager ot the Record Department of the Ameri- 
can Graphophone Company, 

x-Q. 17. Is the American Graphophone Company a busi- 
ness competitor of Thomas A. Edison, Ine. ? ; 

A. i 35 

x-Q. 18. Were you also employed by the American 
Graphophone Co. at the time you executed the affidavit in 
question ? 

A. I was. 

x-Q. 19. Did you make the sketch attached to the affi- 
davit of Mr. Capps which kas been introduced jn evidence 
here? 

A. I did not. 

_ x-Q.20. Do you know who did make the sketch and 
if so, please state who? 

A. It appears to be the work of Mr. Capps and it 
appears to me to be his handwriting. 

x-Q. 21. Have you seen the stylus as to which you have 
testied and which was referred to in Mr. Capps affidavit 
within the last several years ? 

A. I wish you would kindly say definitely as to how 
many years, 

x-Q. 22. Say the last three or four vears? 

A. I have not. ; 

_ X-Q. 23. Have you seen any other styluses of the same 
kind made at the same time under the same circumstances 
during the last three or four years? 

A. I have not. 

x-Q. 24. Do you know of any record showing that this 
particular stylus first referred to or any of the other styluses 
of the same kind were made as testified, other than the depo- 
sitions of Mr. Capps and yourself? 

A. I made none. I don’t know whether Mr. Capps did 
Or not. 
| x-O. 25. Your deposition which has been read in evidence 
was made entirely from memory, was it not? 

A. It was 

x-Q. 26. Were the dimensions given in the Capps sketch 
accurate Or approximate? 

A. They were approximate dimensions. 

x-(). 27. Do you remember now whether these dimensions 
were obtained at the time the stylus in question was made by 
accurate measuring instruments or were they only approxima- 
tions made by the eye, or have you any accurate remembrance 
as to how these dimensions were obtained ? 
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A. The dimensions mentioned were what we desired to 
get. Mr. Jones, who made this, has always turned out accurate 
work for me and always uses in his business a Brown and 
Sharpe micrometer. I have had considerable experience with 
points about this size and would say that the figures are prac- 
tically correct. 

x-Q. 28. In making this last statement, you are relying on 
your memory of how the stylus appeared to the eye, are you 
not? 

A. lam. 

x-Q. 29. Do I understand correctly that this stylus was 
used by you in experimenting in 1894? 

A. Both experimentally and practically within a limited 
degree. 

x-Q. 30. All of the styluses so made at that time were 
subsequently lost so far as you know, were they not? 

A. They were. 

x-Q, 31. Subsequent to this time this type of stylus was 
never put out as a commercial article by your then employers, 
was it? 

A. I do not know. I did not examine the machines that 
were sent from Bridgeport. 

x-Q, 32. I was referring in the last question to the product 
of the United States Phonograph Co. at Newark, N. J.. by 
whom I understand you were employed in 1804. Did you not 
misunderstand me when you referred to the machines sent out 
from Bridgeport? 

A. Yes, I misunderstood you, because you said subse- 
quently to that time. The United States Co. never manu- 
factured machines or reproducers and never to my knowledge 
manufactured the points commercially. 

x-Q. 33. When you left the United States Phonograph Co., 
did you then become employed by your present employer, the 
American Graphophone Co. ? 

A. Yes, sir. 

x-Q. 34. About what time was this, please ? 

A. About 1897. 

x-O. 35. Were the reproducers manufactured by the 
American Graphophone Co, commercially in 1897 equipped 
with reproducing styluses of the same shape 4s that shown in 
the Capps sketch or in a different shape ? 

A. Twas not familiar with factory operations at that time, 
being employed in New York continually and did not see the 
machines that went out from the factory and I do not know 
what kind of a reproducers they had and can only state in a 
general way that those that I saw had ball reproducers. 
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Re-direct examination closed. 
Deposition closed. 


Signature and certificate waived. 
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Frank DORIAN, a witness produced on behalf of defend- 
ant, being first duly sworn, deposes and says in ecirtl to 
interrogatories propounded to him by Mr. Oberlin, as 
follows: 


Q.1. What is your name, age, residence and occupation ? 
A. My name is Frank Dorian, age 42, residence Hack- 
ensack, N. J., occupation manager of the Dictaphone Depart- 
ment of the Columbia Phonograph Company General. , 
Q.2. Are you here voluntarily, or are you under sub- 
poena? : 
A. Under subpoena. . | 
0. ‘there ne any interest whatever in the outcome 
of this suit, in which you have been thus subpoenaed as a 
witness ? ‘ 
7 tone whatever. . 
O. én He or are you not the same Frank Dorian 
who heretofore made an affidavit verified June 15, 1912, 
opposition to a motion for preliminary injunction oe 
by the complainants in the case of New Jersey Patent Co. 
and National Phonograph Co. vs. Columbia choi: wee 
(General) in the New York Circuit Court here in New zor 
in Equity No. 5-119. on Edison Re-issued Patent No. 11, f 
In order to refresh your recollection, [ place in your han s 
a certified copy of certain affidavits of record in said case, the 
certificate being by the Clerk of said Court, that the same 
‘sa true and correct transcript, among said affidavits being 
one by a Frank Dorian, manager of the Dictaphone Depart- 
ment of the American Graphophone Co. (Handing witness 
ant’s exhibit No. 2. ' 
“ft ee the same a who made the affidavit of 
which the copy you show me appears to be correct. | 
©. 5. I now ask you to please read into the record this 
affidavit which you have just identified and after you have 
done so. you will please state whether the several facts 
therein set forth are true as you verily believe. 
A. The affidavit reads as follows: 
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Seamer Rd-O. 43. And was the stylus in question made and used “Frank Dorian, being duly sworn, deposes and says: 
gate near the beginning or end of the period that you were corr Iam Manager of the Dictaphone Department of the 


American Graphophone Company, the defendant 
herein, having my office in the Tribune Building 
in New York City. I have been engaged in the 
graphophone business since 1889. During 1895-1896 
I was Manager of the Washington, D. C., office of 
the Columbia Phonograph Company; and I removed 
from Washington in January, 1897, and during that 
year I removed abroad, where I remained for a num- 
ber of years, as European Manager for the Columbia 
Phonograph Company. I recognize and identify the 
graphophone produced as an exhibit in the Thomas H. 
Macdonald affidavit, verified herein. I saw that same 
machine, or one just like it to all appearance, in use 
by Mr. Edward D. Easton in his office at Washing- 
ton, D. C., during the time I was Manager there. 
Although, on account of my subsequently losing 
track of said machine, | am not in position to assert 
positively that this exhibit is the very same identical 
machine so used by Mr. Easton in Washington in 
1895-6, [ am able to detect no differences; and I 
have every reason to believe that it is the very same 
machine. At the time said machine came to Wash- 
ington, I was particularly interested in it and inspected 
and tested it carefully, and operated it myself on a 
number of occasions, in recording and reproducing 
speech. 

I further identify the Exhibit Recorder and the 
Exhibit Reproducer produced by Mr. Macdonald as 
either the same, or in all appearances similar to, the 
recorder and reproducer used by Mr. Easton and 
myself in Washington in 1895-6. Yet, as before, I 
am not in position to state positively that they are 
the same, although I have every reason to believe 
that they are the very recorder and reproducer we 
used in 1895-6. These exhibits are of hard rubber; 
and since about 1896-7 we have been: making these 
recorders and reproducers of aluminum and not of 
hard rubber.” 


A. According to my knowledge and belief, the facts 
set forth in this affidavit are true. + 


By Mr. Smitu: I object to the question and 
answer as an attempt to put into evidence in this suit 
a deposition made in a different suit between differ- 
ent parties, in which there was no opportunity for 
cross-examination and furthermore as being a deposi- 
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or a privy thereto, and furthermore no opportunity 


was given for cross-examining the witnesscs in the 
said previous suit. The same objection is made to 
the Q. 5 of the direct examination of the witness 





Emerson on February 16th, 1912, in which the wit- 
ness was asked to read into the record his deposition 
given in the previous suit referrell to. Notice is 
also given that these objections will be further urged 
on final hearing. 


Mr. Osertin: This is rather a late day to note 
objections such as have been noted by opposing coun- 
sel, the depositions in which the exhibit referred to 
was introduced and question asked, to which objec- 
tion is now taken, having been closed, three days ago, 
and the present hearing being before a different 
Examiner and in a different locality. It is accordingly 
insisted that counsel for complainant not only has 
no right to make such objection now, but will have 
no right to raise any question on these grounds at 
final hearing. It is furthermore pointed out that the 

- use made of the exhibit under consideration, and the 
questions asked in connection therewith, including 
the one specifically referred to by opposing counsel, 
were entirely proper and in accordance with the rules 
of evidence. 





Frank L. Capps, a witness produced on behalf of defend- 
ant, being first duly sworn, deposes and says, in answer to 
interrogatories propounded to him by Mr. Oberlin, as fol- 
lows: 


QO. 1. What is your name, age, residence and occupation? 

A. Frank L. Capps, 42, 1479 Fairfield Ave., Bridge- 
port, Conn., and I have charge of the laboratory of the 
American Graphophone Company in this city. 

©. 2. Are you here voluntarily, or are you under sub- 
poena? 

A. Iam here under subpoena. 

©.3. Have you any interest whatever in the outcome 
of this suit in which you have been thus subpoenaed ? 

A. I have none. 

Q. 4. Are you or are you not the same Frank L. Capps 
who heretofore made an affidavit verified June 15th, 1910, 
in opposition to a motion for preliminary injunction brought 
by the complainants in the case of New Jersey Patent Co. 
and National Phonograph Co. vs. Columbia Phonograph Co. 
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(General) in the U. S. Circuit Court in the Southern Dis- 
trict of New York, in Equity No. 5-119, on Edison Re-issue 
Patent No. 11,857? In order to refresh your recollection I 
place in your hands a copy of certain affidavits of record in 
said case, duly certified by the Clerk of said Court as a true 
- mel Cee among said affidavits being one by 
a ran . Capps, a residen roe | ir 
I particularly tater nt of Bridgeport, Conn., to which 


(Handing witness Defendant’s Exhibit No. 2.) 


A. Iam the same. 


=i 5. IT now ask you to please read into the record the 
aindavit which you have just identified, and after you have 
done so you will please state whether the several facts therein 


set forth are true as you verily believe? 


Mr. Smitn: I object to the question on the 
ground that the same is an attempt to use as testimony 
in this suit an ex parte affidavit taken in a previous suit 
between different parties, which accordingly is incom- 
petent, irrelevant and immaterial, as being hearsay and 
secondary evidence. = | 


Mr. OBertin: The grounds of objection alleged 
by opposing counsel do not seem to be well taken, and 
the use being made of a previous affidavit of this wit- 
ness is believed to be entirely proper and in accordance 
with the rules of evidence. The witness is asked to 
make his alleged prior ex parte affidavit his present 
testimony, 1f the facts set forth in said affidavit are as 
alleged. Opposing counsel obviously will have full 
opportunity for cross-examination before this deposition 
is closed. 


A. The affidavit reads as follows: 


“T reside in the City of Bridgeport, Connecticut. 
and am one of the Superintendents for the American 
Graphophone Company in its Factory at Bridgeport. 
I have been familiar with the talking machine industry 
for nearly twenty years. and have been granted a num- 
ber of patents for inventions in that art. In 1894 I was 
engaged in the laboratory of the United States Phono- 
graph Company, in Newark. N. J. Mr. Victor H. 
Emerson, who is well known as the foremost expert in 
the world in making sound-records, and is now an 
official of the defendant herein. was Manager and one 
of the experts there, and took part in my operations 
there during that period. 
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During the early 'D0’s it was well known to myself, 
and I believe it was well known to others skilled in the 
art, that many of the “gouges” formed by the record- 
ing-stylus in making a sound-record were shorter 
(longitudinally of the record-groove) than they were 
wide; and that the operative tip of a reproducing- 
stylus, 1n order to enter fully such extremely short 
“gouges” would have to be given a corresponding 
shape. It was also well known at that time that if a 
reproducing-stylus should be given such an extremely 
minute pom, a point s/arpened to enter such gouges, 
it would tend to cut out the bottom of the record-groove 
and to obliterate the irregularities corresponding to 
sound-waves. It was also known at that time to my- 
self and to Mr. Emerson that the tip of the reproducer 
could be made broader one way than the other, and 
positioned transversely of the record-groove, and that 
its edge should be slightly rounded to prevent scratch- 
ing or cutting the material of the record. We availed 
ourselves of the foregoing information in 1894 as 
follows: 

During February or March of that year, 1894, I 
had a reproducing-stylus ground for me by Mr. John 
S. Jones, of which I annex two sketches on an enlarged 
scale; one, designated “Front,’’ represents said stylus 
as viewed in the direction of the record-groove; and 
the other, designated “Side,” represents it as viewed 
in the direction transversely of a record groove. 

Said stylus was by me properly mounted in opera- 
tive relation to a cylinder sound-recerd having vertical 
undulations corresponding to sound-waves, so that 
when said cylinder was revolved, said stylus would be 
thrown into vibration corresponding to the sound- 
waves. 

I do not know where said stylus is now. I gave up 
my workshop in Newark eight or ten years ago and 
moved to Bridgeport, and have spent long periods 
abroad since then, and have long since lost sight of said 
stylus. Upon the sketch I have marked the dimensions 
of said stylus as near as I can remember them, and : 
believe my recollection is substantially correct. The 
stylus was of sapphire, which was first reduced to the 
form of a cylinder terminating in a spherical portion 
with a reduced neck connecting the spherical and cylin- 
drical portions, just as shown in the front view of my 
sketch, and indicated by the dotted lines in the side 
view. Said spherical portion was ground out at two 
diametrically-opposite sides, to leave the central tongue 
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indicated in full lines in the side view of my sketch; 
and then we slightly rounded off the edges of the 
extreme tip of this tongue, : 

In use, the operative tip of the stylus rested trans- 
versely in the correspondingly-shaped record-groove, 
and contacted with the side-walls as well as with the 
bottom thereof. This tip was rounded longitudinally 
of said groove upon a radius less than the radius of 
curvature of said tip transversely of said groove. 

I have marked said sketch with my name and this 


cate, and ask that it be taken as a part of this afh- 
LaVIT. 


The facts set forth in that affidavit are true. 


(©. 6. Referring to the sketch which is attached to and 
forms a part of the affidavit in question, what does the 
word “front,” applied to the figure at the left. mean? 

A. The word “front” in this case means a front view of 
the stylus, that is, a view showing the side which is con- 
sidered as the front as related to the working position of 
the stylus, it being the position in which the stylus would 
be seen when viewed from the front of a phonograph, if it 
were possible to see the stylus when so mounted. 

Q.7. And what does the word “side,” applied to the 
figure at the right in said sketch, mean? ~ 

A. The figure marked “side’’ shows the stylus as it 
would be seen in a side view of the phonograph, and the 
word “side” is used with relation to its working: position. 

Q.8. Was the stylus illustrated in this sketch ever 
actually used by you? | 

A. It was. 


Q. 9. Please state briefly the use that you made of it? 
_ A. This stylus was used as the reproducing stylus in 
duplicating machines, these machines being used for copying 
original cylinder records, they having a mechanism carry- 
ing a reproducing stylus and a recording stylus; the repro- 
ducing stylus being in contact with the original record, and 
the recording stylus being in contact and cutting a record 
blank. 

Q. 10. How many styluses of the form illustrated in this 
sketch did you have made. if you remember? 

A. I cannot state definitely, but believe there were three. 

Q. 11. Did you make said styluses yourself, or did you 
have some one else make them for you? 

A. I had them made by John S. Jones, who was a pro- 
fessional lapidary and did all this work for me. 

Q. 12. What was the date when you had these styluses 
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made and when you used them as you have just testified, in 
the manufacture of duplicate phonograph records? 

A. These styluses were made and used in the early part 
of the year 1894, and I cannot definitely state the month. 

©. 18. How do you fix the year when these styluses were 
thus made and used? 

A. I fix the year by the fact that I came from Chicago to 
Newark, N. J., in January, 1894, to work for the United 
States Phonograph Co. of that city, and my service with them 
commenced January 21st, 1894. I know that these styluses 
were made within two or three months of the above date 
because they were upon my duplicating machines when they 
were put into service and began turning out commercial pro- 
ducts, and this occurred within not more than three months 
of the time I began work at that place. 

Q. 14. How long, if you remember, did you continue in 
the employ of the United States Phonograph Co., at Newark? 
A. I continued in their employ until November, 1897. 

©. 15. What was the business of this company during the 
time that you were connected with it? | 

A. The business of this company was the sale of phono- 
graphs, records and other accessories and the manufacture of 
records. 

©. 16. You did not manufacture phonographs themselves 
then did you during this time? 

A. We did not. 

©. 17. Approximately how many duplicate reccrds were 
made by this company, using the form of stylus under discus- 
sion, namely the one illustrated in the sketch attached to your 
affidavit ? 

A. Iam unable to state. for the reason that I cannot recall 
the length of time that the machines were in use in their early 
form, and can only say that it was not less than several 
thousand. 

©. 18: Do you mean to imply by referring to your dupli- 
cating machine when it was equipped with this form of stylus 
as “‘an early form” that the machine was changed later? 

A. I do. 

QO. 19. What changes were made later in said machine? 

A. The early machine was of the type which produces a 
“hill” upon the duplicate where there is a “hill” upon the 
master, and a “valley” upon the duplicate where there is a 
“valley” upon the master; in other words, positive for posi- 
tive. The later machine produced a “valley” upon the dupli- 
cate where there was a “hill” upon the master. and vice versa. 

Q.20. From your foregoing answer I assume that the 
groove on both the master and the duplicate records which you 
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have just described were of the 
undulatory type, is this correct ? 

A. That is correct. 

Q. 21. And what was the form of 
section ? 

A. | These grooves were of a circular form in eross-section 
the groove representing a small are of a circle - | 
eee “hills” and “valleys” to which you have 

Oug ught they not? 


Mr. Suiru: 
A. They might. 


9% "= | =~ os = * * 
i Q. 23. What can you Say, still referring to the grooves on 
lese records, as to the closeness or crowding of the “hills” 
and “valleys composing said grooves? 


, Mr. Siri: Question objected to on the ground 
that sufficient foundation for same has not been made 
and that the eg Sa has not been duly qualified as an 
expert as to the form of the microscopic « 

‘pel 2 : | c sound 
grooves at that time. : sai 


a — . 
graphophone” or vertically 


these grooves in cross- 


Question is objected to as leading. 


Mr. OBERLIN : The qualifications of the witness 
are left to the judgement of the Court, in view of the 
testimony he has already given as to the period and 
character of his experience in the talking machine art 


A. I can say that many of the most 
waves were so crowded th 
microscopic. 

_ Q.24. What, if you remember, were the dimensions, that 
is the diameter and length of the records in question ? | 

A. The diameter was about two inches and three six- 
teenths and the length about four and one-half inches. 

Q. 25. And what was the pitch or thread-fineness of the 
record grooves on these records ? a 
ideas : ee piten of the record grooves on these records was 

Q. 26. Do the foregoing dimensions and pitch apply 
equally to the master or original records and to the duplicates 
which were made on your machines? 

A. They do. 


(): 27. And how many revolutions per minute were these 
records intended to be revolved on the machines, as nearly 
as you can remember? 7: 

A. The speeds used upon these records were. in the case 
of talking records, 120 revoluticns per minute; and instru- 
mental records, 135 or 140 revolutions per minute. 


| important sound 
at the distance between them was 
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QO. 28. Were there any other changes made in your later 
or improved machine, over the early form thereof, than those 
referred to in your answer to Q. 19? 

A. There was a change in the size and form of stylus 
used for recording or engraving the duplicates. This stylus 
was considerably larger than that in common use and was of 
conical form, the cutting edge being the larger end of the 
cone. 

©. 29. Did you ever make any styluses during the time in 
question for use other than in the machines to which you have 
heretofore referred? ; 

A. I did. 

QO. 30. And for what were these other styluses used? 

A. I made various styluses for recording and reproduc- 
ing records with a pitch of more than one hundred threads per 
inch and perhaps some which have passed out of my recollec- 
tion. I also made a stylus of button form for use tn reproduc- 
ing. 
“QO. 31. What kind of records was this last named form 
of stylus intended to be used upon? 

A. This stylus was intended to be used upon the dupli- 
cates or commercial records which we were manufacturing, 
they being recorded with a large recording stylus. 

©. 32. Please describe more exact!y the form of this last 
named type of stylus which you have just stated you em- 
ployed for reproduction purposes, in connection with records 

nade by you at this time? . 

A. This stylus was made with the reproducing portion 
somewhat resembling a disc with the edge rounded and 
polished, the axis of the disc being the same as the axis of 
the shank. 

©. 33. What do you refer to as the “shank” of this 
stylus, and if it will assist you to make this clear you may 
draw a sketch representing the stylus to which you have 
referred ? 

A. The “shank” is an extending part integral with the 
reproducing portion and used for securing the stylus in 
position in the machine. I have made a sketch of this repro- 
ducing stvlus on which I have marked the shank and also 
the reproducing portion. 


The sketch just made by the witness is herewith 
offered in evidence and the Notary is requested to 
mark the same Defendant’s Exhibit No. 3, Capps’ 
Sketch of his Button Form Stylus. 


Q. 34. Did you ever actually use this form of stylus in 


reproducing records? 
A. I did. 
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Q. 35. When, as nearly as you 
and thus use this stylus? 
A. According to r l 
S tO my rec ion, thi 
and used in 1895. : oection, this 
2. = rail do you fix this date? 

. be ave nO positive means of fv: 7] 
time when this stylus was made am ra ts paleo 
remember, Was during the ti; 
ye Se with the recordin 
and duplicating of records a 
soe, emetiies see Dur ing the latter part of 1895 
he Cake aloe ae the time afterwards that I was with 

es fHonograph Company at Newark. I was 


remember, did you make 


Stylus was made 


QO. 37. When did rou le: eee ae 
dah ies. Seeene u leave the United States Phono- 
") 3 In November, 1897. 
. 98. How many styluses hi 
ber, did yes make and at sis pias if you remem- 
Oo not remember making mar 
eS 18 more than one. 
cto the othr form of at ee TOUTE oF 38 Un the 
ng ee : ll OF Stylus concern)) ce 
Previously testified, did you have mantener wich you have 
you? ne else make it for 
A. Thad the stylus made by John S. Jones 


Mr. Smita: Answer objected to as volunteered 


QO. 40. Was this the oer 
have previously referred . John S. Jones, to whom you 
O He was. 
.41. Do you know if this Jot — 
and eee he is ieited dogs John S. Jones is still living 
- I have been told that he is now living in Cleveland 


Ohio, and engaged bv ft , 
pany of that nite by the United States Phonograph Com- 


Mr. Smiruy: Answer objected to as hearsay 

Q. 42. For how lo i ;, 
| ng a time did you use this cty] f 
button form under consideration ? . Pie aa os 


A. Iam unabl 
u e to state; I can recall no f 
. 4 acts = 
to fix the length of time that it was used. ey whi 


Mr. Situ: Question objected to on the ground 


that witness has ; tifi Tare 
ea not testified that this stylus was ever 


Mr. Osertin: Th 
— ; : e attention of o } , , 
is directed to answer to QO. 34. HESS SOUR Sel 
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Q. 43. Do you know whether either of the two forms of 
stvluses which you have hereinbefore testified you made and 
had in use at Newark, is still in existence ? 

A. The stylus which I used in the duplicating machine 
and referred to and illustrated in the sketch attached to my 
affidavit is not in my possession, and I do not believe any of 
‘hem are in existence. I still have the button form of stylus, 
of which I have today made a sketch. 

Q. 44. Can you produce this button form of stylus, and 
if so will you please do so? 

A. I can and here it is. 

The stylus produced and identified by the witness 
‘s herewith offered in evidence and the Notary is 
requested to mark the same Defendant’s Exhibit No. 4, 
Capps’ Original Button Form Stvlus. 

The witness has produced the stylus in unmounted 
condition, but in presence of counsel has mounted the 
saine with shellac in the end of a small metallic holder. 
This the Notary is requested to mount in such fashion 
that the stylus thus held may be available for casual 
observation and yet be under his seal. 

It is stipulated and agreed between counsel ‘that 
such seal may hereafter be broken should it be desired 
to more carefully examine the stylus, either at the sub- 
sequent taking of testimony or at final hearing in 
Court, provided that representatives of both parties to 


this suit be present. 


-Q.45. Who has had possession of this stylus since the 
time you have testified it was made and used by you? 

A. It has been in my possession all this time. 

Q. 46. And you positively identify the same as the original 
stylus in question ? 

A. I do. 

Q. 47. What other kind of stylus did you use for 
duction purposes, in connection with your work at Newark. 
during the period in question ? 

A. L used the regular Edison stylus of spherical form. 

QO. 48. What, if any, reason did you have for making this 
particular stylus of the button form which it has and which 
you have represented in your sketch, Defendant's Exhibit 
No. 3? . 

A. This stylus was made of large diameter to conform 
approximately to the shape of the record groove which we 
were using in our duplicated records: at the same time it was 
made of a short curvature in the direction which the record 
traveled when in contact with it, so that it would go into the 


small indentations. 


repro- 
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.49. What, if any = 
other wii ticn _* any, reason did you have for making the 
viz, the one which you have Horry se rembetore testbed 

at | J lave illustrated j <a a: 
to vont hes of the form there om the sketch attached 
AA. e re: | s — 
was that in ae for making that stylus in the form shown 
rakes a “ill” & go oo cate records in a machine which 
mz n the duplicate for each “hill” in , 

+) r 7 ' ill l rm 
seemed tm from a sui of the subject that spree 
“valleys” af a moon gee F. oe over the “hills” and 

ate . ra, Would not traverse the record i 
fashion and reproduce a line correctly representi ie ae: 
ture of the original, becaus y representing the curva- 
one of the small “val! cause when the ball would sink into 
while in fact tl valleys” it would start to return immediatel 
te + ~ — valley” had a curvature as great as that ie 
neatly 44:4: Kee e the stylus referred to so that it came as 
it might ‘undate a as it was possible for me to use, so that 

aa: dergo the exact mov . 3 2 : 
record, as nearly as possible. Sante Segara Sy, Bae 

. 50, Di a 
with tin — use this form of stylus only in connection 
deceit ) 1 _ duplicating machines which you have 
described as producing “hills” for “hills” and “valleys” {: 
valleys” ? nd “valleys” for 

A. Yes. 

QO. 51. Why did 

eek ae you not continue its use with the late 

| ; us th 

pag oom you have described as producing a Wy ey” 
or ; hill” and vice versa? S ai 3 
aan ae in records produced on that type of machine 
stead eae. rs least ne the spaces which were to be 
: oroducing stylus or ball we , 

th | . al re actually creat 

Ta of stylus was used in traversi 
to make the duplicate Se eae! 
. 52. What can yo 
mene you say as to the correctness of 

go of the curved end of the first form of stylus = 
3 Imensions are indicated on the sketch attached te 
affidavit ? ed to your 
cel. os einensiies given as the original diameter of the 
ae oo, are correct, that having been and is yet, I 
ps e, the standard diameter for reproducing balls, and the 
be een given for the radius of the curvature of the edge 
pe = ” us. after grinding away a large portion of the ball 
aie nom it ready for use, is an approximate diameter, this 
t wont 4 “ie og simply by the judgment of the lapidary 
y that the variation from the figure gi 14 

r s . ua gure given woul 
“ very slight, and the radius would not in any cise be speak i 

ers or less than about .004. ° cia 

/- 08. Flow was the stvlus. which we are n deri 

- ene Styius, ow consid 
mounted in the machine in which it was used ? i 
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A. It was secured in a hole in the end of the stylus bar 
by means of shellac. By stylus bar I mean the bar in a duphi- 
cating machine upon which the stylus is mounted and which 
transmits the vibration. 

QO. 34. How was the other stylus, which we have herein- 
before considered, the original of which is in evidence as 
Defendant’s Exhibit No. 4, mounted in the machine in which 
it was used? 

A. This stylus was also mounted by inserting the shank 
into a hole in the stylus lever of a reproducing diaphragm. 
But in this case the hole had to be drilled at a suitable angle 
to bring the reproducing portion of the stylus into the proper 
position relative to the record to be reproduced. 

©. 55. I place in your hands a copy of Edison Re-issue 
Patent No. 11,857, hereinbefore introduced in evidence by 
complainants as Complainant’s Exhibit No. 1, and ask you 
to indicate if possible from among the several figures of the 
drawings in said patent the one which most nearly resembles 
this original stylus of button form which you made and used 
as you heretofore testified? 


Mr. Smita: Question objected to as incompetent, 
since it has not been shown that the exhibit referred 
to resembles any of the figures of the said patent 
drawings. 


A. The stylus shown in Figure 7 is very similar to the 
one to which you have referred. 

QO. 56. When you made the two styluses, concerning which 
you have particularly testified, I refer to the stylus illustrated 
in the sketch attached to your affidavit, and to the original 
stylus that has been introduced in evidence as Defendant's 
Exhibit No. 4, did you consider the changes represented 
thereby over the then currently used spherical stylus to 
possess patentable merit? 


Mr. SmirH: Question objected to, on the ground 
that witness has not qualified as a patent expert. 


Mr. Onertrn: The witness has been merely asked 
to give his own opinion. and this he is believed 
eminently qualified to do. 


A. Referring to the stylus of button form, I cannot at 
this time state whether patentability was even considered, as 
I do not remember. In the case of the stylus used in the 
duplicating machines and referred to in the sketch attached 


{ to my affidavit, it was the policy of the people by whom I was 


| engaged to keep all of the work in connection with duplicat- 


ing secret, and for that reason I do not believe the question 
of patentability was considered at all. 
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©.57. Who besides yourself knew of the use of this form 
of stylus to which you have last referred, I mean the one 
illustrated in the sketch attached to your affidavit? 

A. I cannot at this time state whether any other people 
besides myself and Mr. Jones who made the stylus were 
familiar with it. I believe, however, that Victor H. Emerson, 
who was connected with the United States Phonograph Co. 
in Newark, was familiar with it. 

Q. 58. How about the other form of stylus. the original 
of which is here in evidence? 

A. I have no recollection at this time of exhibiting this 
stylus. I believe Mr. Jones, who made it, will remember it, 
and believe that Mr. Emerson, to whom I have already 
referred, was familiar with it, but I am not sure. 

Q. 59. Is the United States Phonograph Co. of Newark 
still in business, and if not, what became of it? 

A. They are not in business; I do not remember in what 
manner their business was closed, but Mr. Tewkesbury, who 
was the active man in the company, died within two or three 
years after I left the concern, and his health broke down very 
soon after I left the concern. I was not in touch with this 
company when it closed, and do not know what became of it. 


Direct examination closed. 


Cross-EXAMINATION BY Mr. SMITH. 


x-Q. 60. When you left the United States Phonograph 
Company, of Newark, N. J., in November, 1897, as you have 
stated, what employment did you then enter? 

A. I started a small manufacturing plant, principally for 
the manufacture of sapphire reproducing styluses of a pecu- 
liar construction which I had just invented. 

x-Q. 61. How long did you remain in this business? 

A. I remained in that business manufacturing various 
articles until about May, 1901. 

x-Q, 62. Where did you go then? 

A. I came to Bridgeport then and entered the service of 
the American Graphophone Company, and have been there 
ever since. 

x-Q. 63. Please state the nature of your employment dur- 
ing all the period of your employment by the American 
Graphophone Company? 

A. My employment has been the mounting of cylinder 
matrices. the development of apparatus for recording and 
manufacturing disc records, and during the past six years 
until very recently I have been in charge of the manufacture 
of dise records. 
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x-Q. 64. Have you had anything to do with reproducing 
anne during this employment? 


Mr. OBERLIN: Question objected to as not proper 
cross-examination, and as possibly delving into the 
affairs of the American Graphophone Co. concerning 
which opposing counsel has no right to ask. 


A. I do not recall any work in connection with repro- 
ducing stvluses except the occasional use of the stylus in 
connection with diaphragms for reproducing records. 

x-Q. 65. The American Graphophone Co. is a business 
competitor of Thomas A. Edison, Inc., is it not? 


Mr. OBERLIN: Question objected to, inasmuch as 
the witness has not qualified to speak on the subject 
concerning which inquiry is made. 


A. I believe they are. 

x-Q. 66. During your employment with this Company, 
they have manufactured cylinder records of the type in which 
the groove is vertically undulatory and graphophones to repro- 
duce from such records, have they not? 

A. They have. 

x-Q, 67. Were you acquainted with the late Thomas H. 
Macdonald, who was connected with this Company? 

A. I was. 

x-Q. 68. When did you first form an acquaintance with 
Mr. Macdonald? 


Mr. OBERLIN: Question objected to as not proper 
cross-examination. There has been no reference to 
Mr. Macdonald on direct. 


A. I believe the first time I met Mr. Macdonald was in 
189-4. 

x-QO. 69. You have made a number of inventions and 
secured patents on the same in the art of talking machines and 
records, have you not? 

A. Ihave. 

x-Q. 70. And during your employment by the American 
Graphophon re Company you were constantly engaged in 
endeavoring to better their product mechanically, and by the 
use of your inventive skill and suggestions, were you not? 

ee = 

x-Q. 71. Were you closely connected with Mr. Macdonald 
in your work for the American Graphophone Company? 

A. Iwas not. 

x-Q. 72. Were not you and he working along similar lines 
of invention or improvement of the Company’s product at 
different times, and did you not compare notes in connection 


mal 
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with the Company’s product and improvements which might 
he made therein? 


Mr. OBERLIN: Question objected to as not being 
proper cross-examination, and as being wholly irrele- 
vant. Counsel for Complainant has himself drawn out 
from the witness the statement that he believes the 
American Graphophone Co.. his employer, is a busi- 
ness competitor of Thomas A. Edison, Inc., the Com- 
plainant herein; hence, the question is objected to as 
unnecessarily prying into the private affairs of said 
Graphophone Co., concerning which. as noted in a 
prior objection, opposing counsel has no right to 
inquire. 

A. Ido not recall comparing notes with Mr. Macdonald 
and do not believe that his work and mine has run in similar 
lines, except in regard to disc records, which are not in any 
way similar to the records regarding which [ have testified. 

x-Q. 73. You have testified in answer to x-Q. 60 that after 
leaving the United States Phonograph Co. of Newark, in 
November, 1897, you started manufacturing reproducing 
stvluses of a peculiar construction. Will you please state 
whether these styluses were similar to the styluses of which 


you have been talking on direct examination, namely, those 


shown in Defendant’s Exhibit, No. 4, and that illustrated in 
the sketch attached to your affidavit forming part of Defend- 
ant’s Exhibit No. 2? 

A. They were in no way similar. 

x-Q. 74. Were they to be used in reproducing from records 
of the “hill” and “valley” type? 

A. They were. 

x-Q. 75. Did you consider them an improvement upon the 
stvluses shown in Defendant’s exhibits referred to? 

A. They were not made with the idea of making it an 
improvement upon that stylus, but were made of the ball form 
which was in common use; the especial reason for making 
them in this form being that they could be made in large 
quantities cheaply. 

x-Q.76. Did you consider that the stylus, Defendant's 
Exhibit No. 4, was a practical and useful form of construc- 
tion? 

A. I can only state that it was useful for the purposes 
for which I used it, and as to whether it was or is useful 
beyond that I cannot state now. 

x-Q. 77. Wh hat do you mean by “the purposes for which 
you used it” 

A; I isspibensbiied your question and made an answer 
with the stylus which I used in the duplicating machine in 
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mind. Regarding the merits of the stylus to which you refer, 
I do not remember at this time why it was not used more 
extensively or how practical it was. 

x-Q. 78. Did you ever have any other styluses of the same 
form made besides Defendant’s Exhibit No. 4? 

A. None that I remember. 

x-Q. 79. At the time that Defendant’s Exhibit No. 4 was 
made for you did you have a clear idea of the form and con- 
figuration of the record groove of the records made by the 
United States Phonograph Co. of Newark? 

A. I believe I did. 

x-O, 80. Did you ever at, or about this time, examine the 
surface of such records under a high power microscope? 

A. I did examine the surface of records under a high 
power microscope at that time, but remember nothing now 
regarding what I saw. 

x-Q. 81. The ball or spherical reproducing type of stylus 
was well known at this time, was it not? 

A. It was. 

x-Q. 82. Did you have the stylus, Defendant’s Exhibit 
No. 4, made in the hope that the same would be an improve- 
ment for some purposes upon the spherical reproducing stvlus? 

A. I did. 

x-Q. 83. What was the advantage of your button form 
stylus, Defendant’s Exhibit No. 4, over the ball or spherical 
stylus? 

A. I believe I have said before that I do not remember 
definitely regarding the results of using this stylus and can 
only refer to the intended advantage, which was to maintain 
a bearing surface which made contact with the record groove 
throughout practically the width of the groove, at the same 
time having a sharp curvature in the direction which the 
record traveled so as to enter the small indentations. 

x-Q. 84. You are referring particularly to indentations or 
gouges having a width greater than their length, are you not? 

A. I believe that is correct. 

x-Q. 85. In many cases a spherical reproducer could not 
get entirely to the bottom of such gouges, while a stylus hav- 
ing a curvature of less radius in the direction of the groove 
than its curvature across the groove could get entirely to 
the bottom of such gouges: is this not true? 

A. That is correct. | 

x-Q. 86. Did you clearly understand at the time when 
you had Defendant’s Exhibit No. 4 made that the duplicate 
records made by the U. S. Phonograph Co. of Newark had 
indentations or gouges of greater width than length upon their 
purtac’, which a spherical reproducer could not accurately 
track: 
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A. I cannot answer this question at this time, as I do 
not remember. 

x-Q. 87. If you did not know that there were such gouges 
on the records, why did you think that an improvement upon 
the spherical stylus was required to get to the bottom of all 
indentations traveled over? 

4. Ican only state at this time that I knew that the ball 
point reproducers did not cover any considerable width of 
the record groove because of the difference in the radius of 
the groove and that of the stylus. 

x-Q. 88. Well, did the Defendant’s Exhibit No. 4 stylus 
overcome this difficulty ? 

A. I believe it did, but could not be marketed because 
there were some records on the market which were cut with 
narrow styluses. 

x-Q. 89. What were the dimensions, if you remember, of 
the bearing surfaces of Defendant’s Exhibit No. 4? 

A. I do not remember the dimensions; I can only state 
that the diameter is greater than that of the regular ball 
styluses. ° 

x-Q. 90. Was it not intended to reproduce the commercial 
records then made having 100 threads to the inch? 

A. It was. . 

x-Q. 91. Were not such records made with a circular 
recording stylus having a diameter somewhere around .038 
or .040"? 

A. There were some records made that way, these being 
confined principally to original records, and there were very 
few of them sold during the period referred to, 

x-Q. 92. What size cutting stylus was used in making the 
record grooves which Defendant’s Exhibit No. 4 was intended 
to reproduce from? 

A. My recollection is that those styluses were about 
.060" diameter. 

x-Q. 93. Records cut by such stvluses were quite common 
at that time, were they not? 

A. They were. 

x-Q. 94. Did you recommend to the U. S. Phonograph 
Co. of Newark that styluses of the type of Defendant’s Exhibit 
No, 4 should be used commercially for reproducing from such 
records? | 

A. I do not believe that I did. 

x-Q. 95. And, as a matter of fact, so far as you know, no 
other styluses were made or used by this Company of the 
same type as Defendant’s Exhibit No. 4, except that identical 
stylus, were they? 

A. No. 
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manufacturing styluses for reproducing records of the “hill” 
and “valley” type, you did not think sufficiently well of the 
type of stylus shown in Defendant’s Exhibit No. 4 to manu- 
facture and use the same, did you? 

A. As I have already testified, my reasons for not manu- 
facturing this type and manufacturing reproducers of the ball 
tvpe were that the reproducers which I did manufacture of 
the ball type could be made both cheaply and in large quanti- 
ties, and it was also a fact that they could be made without 
expert help. 

x-QO. 97. You did not consider the stylus, Defendant's 
Exhibit No. 4, as an unqualified success then, did you? 

A. To the best of my recollection, I considered it a 
success, but did not see a practical way of manufacturing it 
in quantities, because it required very skilled workmen to 
make it. 

x-Q. 98. The one stylus which you had made, and which 
was not followed up by more of the same kind, might be con- 
sidered as an experiment which you wanted to try, might it 
not? 

A. Yes. 

x-Q. 99. Who was president of the United States Phono- 
graph ‘Co. of Newark at this time? 

A. I do not know. 

x-Q. 100. Did Mr. Emerson have any sort of control or 
supervision over your experimental and other work in con- 
nection with reproducing styluses at this time? 

A. He did. 

x-Q. 101. Was he the person to whom you made reports 
of the work you did in this connection, or to whom you should 
have made such reports? 

A. As I remember it, such reports could be made either 
to Mr. Emerson or to Mr. George E. Tewkesbury. 

x-Q. 102. But if you got up an improved reproducing 
stylus which was able to track much more accurately than 
the spherical stylus you would naturally have told Mr. Emer- 
son about it, would you not? 

A. Ves; sir; 

x-Q. 103. As a matter of fact, do you know positively 
whether or not you did tell Mr. Emerson about the stylus, 
Defendant’s Exhibit No. 4? 

A. I do not remember. 

x-Q. 104. Did you have this stylus in your possession 
in June, 1910, when you executed the affidavit in the previous 
suit which has already been referred to. 

A. I did. 

x-Q. 105. Why. if I may ask, did you not refer to it 
in that deposition? 
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A. Ido not know why that stylus was not referred to, 
but I believe that the deposition was made covering a stylus 
which Mr. Emerson remembered and had caused to be 
brought into the case, and that I was not questioned as to 
whether I had another stylus. However, I do not know 
positively why it was not mentioned. 

x-Q. 106. Were you not requested by the counsei for 
your company at that time to tell him of everything you 
had done which might seem to anticipate the patent here in 
suit? 

A. I do not remember such request. 

x-Q. 107. Was Defendant’s Exhibit No. 4 ever used out- 
side the works of the U. S. Phonograph Co. of Newark? 

A. No. 

x-Q. 108. Do you know whether any one ever saw the 
same besides yourself, Mr. Jones and possibly Mr. Emer- 
son? 

A. Not that I know of at this time. 

x-Q. 109. Did you ever tell any one besides those gentle- 
men of the same? 

A. It is impossible for me to recall whether I did or 
not. 

x-Q. 110. Referring to the type of stylus described in 
your affidavit in the previous suit, illustrated in the sketch 
in Defendant’s Exhibit No. 2, do I understand that there 
are none of these styluses now in existence? 

A. There are none that I know of. 

x-Q. 111. Do you know whether they were lost or what 
became of them? 

A. I do not know; they were used on a type of dupli- 
cating machine which was superseded by another machine 
w hich did not require them, and they may be still attached to 
the stylus levers belonging to those machines, for all I know. 

.x-Q. 112. You have not seen any of them since you 
left the U. S. Phonograph Co. of Newark in 1897, have 
you? 

A. I do not believe I have seen any of those styluses 
since that time. 

x-Q.118. Was there any reason why these styluses 
should not have been used successfully on machines of 
other types than the duplicating machines with which you 
have stated they were used? 

A. There was none except the fact that very skilled 
help was required to make them, the form and finish having 
to be deve! oped by hand labor. 

x-Q. 114. Were these gouged out in the form described 
for the purpose of getting to the bottom of sma!l indenta- 
tions or gouges of the character already referred to? 





ey 
Raymond R- Wie 
Research Libram 
=f 


54 Frank L. Capps. 


A. They were. 

x-Q. 115. Yet you did not think sufficiently well of this 
type of construction to do anything further with it besides 
having the three specimens to which you have referred 
made? 

A. I have given the reason for not making them, this 
being the fact that they could only be made slowly by skilled 
help; further than this, so long as I was engaged with the 
United States Phonograph Co. of Newark, the records 
which we turned out and which were the standard product 
of that period, were made on duplicating machines which 
I have already referred to, in which such stylus was unneces- 
sary, so far as I knew, because this type of duplicating 
machine made all of the gouges or recesses !arge so that 
there was very little trouble about the reproducing ball 
not entering them. 

x-Q. 116. If there was but ‘very little trouble of the 
reproducing ball not entering a!l the gouges of these records, 
why did you bother to cut away portions of the ball to make 
styluses of the form shown in your sketch attached to your 
previous affidavit? 

A. The reason for cutting away and forming the 
styluses to which vou have referred was that they were used 
in connection with original records on a particular kind of 
duplicating machine, which I have already referred to. and 
the duplicating machine later used produced a duplicate 
record not requiring such point. 

x-O. 117. Was the making of Defendant’s Exhibit No. 4 
your own idea? 

A. I believe it was. 

x-Q. 118. You had had some experience with inventions 
and patents at this time, had you not? 

A. Yes. 

x-Q. 119. But yet it did not occur to you apparently to 
patent the form of stylus shown in Defendant's Exhibit 
No. 4. Is this correct? 

A. Ido not know whether it occurred to me to patent 
it or not. 


Cross-examination closed. 


Deposition closed. 
Frank L. Capps. 


Counsel for Complainant is notified that the 
taking of testimony will be resumed at 10:30 A. M., 
Tuesday, February 20th, 1912, at the office of Dun- 
can & Duncan, No. 73 Nassau Street, New York City. 


th 
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IN THE UNITED STATES DISTRICT COURT, 


NorRTHERN DIstTRICT oF OHIO. 


Tuomas A. Eprson, INCORPORATED, 


Contplainant. 
i In Equity, 
THE Unitep STATES PHONOGRAPH No. 8017. 
CoMPANY , 
: Defendant. 


STATE OF CONNECTICUT, s 
CoUNTY OF FAIRFIELD, 


Bridgeport, February 19, 1912. 

I, George N. Sears, a Notary Public in and for the State 
of Connecticut, do hereby certify that the foregoing deposi- 
tion of Frank L. Capps was taken before me and written 
out by me February 19th, 1912, at my office, 108 Meigs 
Building, Bridgeport, Conn., commencing at 1:30 P. M.; 
that said witness was by me duly sworn before the com- 
mencement of his testimony; that said witness read his testi- 
mony in my presence before he signed the same; and that 
I am not related by blood or marriage with either of the 
parties, nor interested, directly or indirectly, in the matter 
in controversy. 


In Witness Whereof, I have hereunto set my hand 
and affixed my seal of office. at Bridgeport, in said County 
and State, this 19th day of February, A. D. 1912. 

Geo. N. SEArs. 
[ Seal] Notary Public. 
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The paper just identified by the witness is here- 
with introduced into evidence, and the notary is 
requested to mark the same “Defendant's Exhibit 
No. 5, Letter from Legal Department to United 
States Phonograph Co., dated June 30, 1910.” 


QO. 6. What, if you know, was done with this letter upon 
its receipt by the United States Phonograph Co.? 

A. It was referred to J. B. Fay, patent counsel for the 
U. S. Phonograph Co. to be answered. 

7. I now call your attention to complainant's exhibit 
No. 3 “Defendant’s Banner Phonograph,” and particularly 
to that one of the two reproducers on said machine, which 
has been marked “B,” by scratching this letter on the weight 
of said reproducer with a sharp pointed tool, and ask you to 
state, if you know, whether the United States Phonograph 
Co. is at present putting out phonographs with reproducers 
having styluses of the form and disposition exemplified in 
the case of the one in said exhibit, to which your particular 
attention is thus called? 

A. They are not. 

Q.8. Since when have the United States Phonograph 
Co. ceased putting out phonographs with reproducers hav- 
ing styluses of this kind? 

A. Since on or about July 5th or 6th, 1910, upon receipt 
of this letter from the legal department of the Associated 
Edison Companies of June 50, 1910. 

O.9. Is the letter to which you have just referred the 
one hereinbefore identified by you and offered in evidence 
as “Defendant's Exhibit No. 5'’? 

A. It is. 


Direct examination closed. 


* 
4 


Cross-EXAMINATION BY Mr. SMITH. 


x-Q. 10. Has the United States Phonograph Co. put 
out no phonographs whatever since about July 5th or 6th, 
1910, provided with styluses of the kind just now referred 
to by you? 

A. Not to my knowledge, although there may have 
been two or three machines that were packed at that time 
ready for shipment got out with such styluses. 

x-O.11. Are you in a position to know positively all 
of the manufacturing operations of the U. 5S. Phonograph 
Co.? 

A. Tam not. I am not familiar with all the operations 
in regard to the manufacture of records, but am familiar 
with the operations as regards the manufacture of machines 
or phonographs. 
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x-Q. 12. Has the U. S. Phono 
. a) nograph Co. sold ther- 
wise disposed of, any styluses of the kind lee 


separate from phonographs during t} 
July 5th or 6th, 1910, up to the i i of time from 


A. Not to my knowledge. 


x-Q. 13. Have phonographs 
( pos equipped w uses 
been in use in the factory of the US. sci : os 
pany, or their offices in Cleveland, during this eriod? 
A. Not to my knowledge. "f | 
x-Q. 14. Have you any positive knowledge that such 


honographs have ne ised j ; 
a oe phs have not been used in the manner suggested 


A. I have not. 


x-QO. 15. Do you mean that iti 
3 y I you are positive that 
phonographs equipped with such styluses ‘eve bist “tue 


by th 
y ‘ —o company during the time referred to? 


Cross-examination closed. 
Deposition closed. 


Signature and certificate waived. 


vegan S. JONEs, a witness produced on behalf of defend- 
ant, being first duly sworn, deposes and says in answer to 


interrogatories propour im by . 
eae, g propounded to him by Mr. Oberlin as fol- 


-1. Pl ; 
sates ease state your name, age, residence and occu- 
A. John S. Jones, born Apri 7 ; 
’ pril 2, 1873, residence 1740 
East ton Street, Cleveland, Ohio, occupation lapidist. : 
rn 2. Where are you at present employed? 
0. 3 ‘oom ee Phonograph Co., Cleveland, Ohio 
(J. 3. Oince when have you be lov eee 
States Phonograph Co.? © aE ay eee 
A. July 10, 1911. 


‘2. = Please state more exactly the nature of your work 
as rd for said company by which you are employed? 

A. I was brought out here from the east to do their 
special work for the New York Laboratory, and take charge 
of the sapphire department. In other words, to make the 
different styluses for the said company. 
vii ce What sya SS if any, did you have prior to 

ir coming with the United S ) i 
soskiig akyitoss? ed States Phonograph Co., in 

A. In July, 1890, I became ; rent 

, 1590, | became an apprentice with the 
Edison Phonograph Works; my position at that time was 
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inspecting _ steel recording and reproducing  styluses. 
Mr. G. F. Ballou assigned me on sawing up sapphire, which 
was the first operation which was ever made in the phono- 
graph works. I was in their employ for three years. After 
that I left and went into business for myself, about Decem- 
ber, 1893, at 216 High Street, Newark, N. J. Before I 
started in business I had a conversation with Mr. V. H. 
Emerson and he promised me work almost enough to keep 
me busy: I communicated in the meantime with Mr. T. H. 
Macdonald, of The American Graphophone Co., and he 
promised me a large amount of work if satisfactory. They, 
at that time, were using a glass ball, but these they found 
wore out very quickly; and I will state that I received a good 
deal of work from the above companies. 

O.6. How long, as nearly as you remember, did you 
remain in business in this location, 216 High Street, Newark, 
N. J.? 

x I believe about June, 1896, I moved over to 110 
Fifth Avenue, New York City (Judge Building). 

O. 7. How long were you in business at this address in 
New York City? 

A. About six years. 

©.8. Under what name were you in business at the 
address previously given in Newark, N. J.? 

A. Phonograph Sapphire Co., John 5. Jones, Manager. 
I would like to rectify that I was only about four years in 
the 110 Fifth Avenue building, instead of six years. 

Q.9. Did you operate under the same, or a different 
business name in New York City? 

A. My name was always the same. 

QO. 10. What was the business of the Mr. V. H. Emer- 
son, who you stated, in your answer to Q. 5, had promised 
you work at the time you started in business in Newark? 

A. He was buying machines to sell, and also to record 
records which he made in his own laboratory. Cylinder 
blanks were bought by him for the New Jersey Phono- 
graph Co. for to be shaved and recorded upon for selling 
purpose. 

Q. 11. What method, if you know, of recording on cylin- 
der blanks was practiced by Mr. Emerson at this time in his 
business? 

A. Mr. Emerson used what we might call a soft wax 
blank. He at first started on a compensating weight so as 
to take up the variation of the untrueness of the record. 

©. 12. Were these records which Mr. Emerson made, 
made by means of machines, or some other process? 

A. In about 1894 or 1895 at the latest Mr. George E. 
Tewksbury got control of the New Jersey Phonograph Co. 
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He was a large buyer of the New Jersey records. He came 
east and changed the name of the New Jersey Phonograph 
Co. to United States Phonograph Co. Mr. Frank L. Capps 
was his head mechanic. He conceived the idea of duplicat- 
ing the sound waves from a master record to a plain blank. 
In other words, from one master record he could have at 
least 100 duplicate copies of the same. This was done by 
the reproducing ball, some of them made in peculiar shapes, 
resting upon the master record and the recorder cutting 
what we might call a duplicate record on the plain cylinder. 

Q. 13. Did you then actually furnish Mr. Emerson or anv 
of his business associates with styluses for use in their mant- 
facturing operations at this time of which you have spoken? 

A. From 1893 to 1895, mostly all my work was charged 
on my books to the New Jersey and United States Phono- 
graph Companies, as they kept me busy all the time I was 
there. 

Q. 14. What different kinds of styluses, so far as you 
now remember them, did you make for these companies 
during this time? If it will assist you in your explanation, 
you may draw sketches of any of said stvluses. 

A. I made backed-off recording styluses for duplicating 
purposes. The reason of that was to get a quick clearance. 
These styluses were much larger in diameter than what would 
be used for recording master records. Our reproducer 
points were ball-shaped in the beginning, in other words, a 
perfect sphere. Mr. Capps found that the ball points covered 
too much surface and he experimented and had me make 
different kinds of points; one point I remember distinctly— 
I can’t remember how many I had made—but I will try to 
show you on Figure No. 1, Figure 1 represents a ball slabbed 
on either side; the broad face setting horizontal to the 
record, and he eventually found that he could get more 
detail, and less wear to his master record by having it verti- 
cal. Figure No. 2 proved that he got more definition by 
getting down to the bottom of the groove. In other words, 
he was able to get the secondary vibrations, which a dia- 
phragm gives. Figure No. 3 gives one side of the ball full- 
faced. Figure No. + gives the ball slabbed off on either 
side. After slabbing which is brought down .008 inch, the 
sharp corners are rounded so as not to cut the record. To 
my recollection I have made at least a half a dozen of these 
jewels for Mr. Frank L. Capps before I moved to New York 
City. 

By Mr. Smite: That portion of the answer which 
refers to what was found by Mr. Capps is objected to 
as hearsay. The whole of the answer in so far as it 
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appears to be an attempt to show a prior use of the 
invention of the patent in suit by Mr. Jones, is object- 
ed to since the witness was not referred to by defend- 
ant in its answer as a person having prior knowledge 
of use of the invention. 


By Mr. OBERLIN: It certainly does not appear 
from the answer that any portion thereof is hear- 
say. and so far as the objection of opposing counsel 
is based on an alleged attempt to show a prior use 
not referred to by defendant in its answer, Opposing 
counsel is respectfully referred to the tenth para- 
graph of defendant's answer, wherein, as prior users 
of the alleged invention of the patent in suit, will be 
found enumerated, among others, the following: 

“The U. S. Phonograph Co., of Newark, N. J., 
their officers and employees at said Newark, and at 
divers other places in the United States. 

“Victor H. Emerson, of Newark, N. J., and New 
York City, N. Y., his associates and employees, at said 
Newark and New York City, and at divers other 
places in the United States. 

“Frank L. Capps, of Bridgeport, Conn., at said 
Bridgeport, at Newark, N. J., and at divers other 
places in the United States.” 

What more explicit notice counsel for complainant 
can desire than this, under the Rules of Pleading and 
the Practice of Equity Courts, cannot be seen. 

The sketch just made by the witness in connection 
with his preceding answer is herewith offered in evi- 
dence, and the notary is requested to mark the same 
“Defendant’s Exhibit No. 6, Jones’ Sketch of Styluses 
made for Frank L. Capps.” 


Q. 15. What does the dimension .035 attached to Figure 
3 of the sketch you have just made, and which I have just 
introduced into evidence as Defendant's Sketch No. 6, 
designate? 

A. Figure No. 3 shows a perfect ball, where No. 4 shows 
same slabbed off on an angle. The dimension in question 
shows the diameter of the ball in said Figure 3. 

O. 16. Was this dimension to which you have just referred 
changed incidentally to slabbing off the two sides of the ball 
so as to reduce the diameter in one direction? 

A. Mr. Capps had done a good deal of experimental 
work and spent a good deal of money for same. In conversa- 
tion with him he explained the least possible friction he could 
get on his master record the best results he would get from 
duplicating the record. In other words, the more bearing 
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surface he had on his record the more scratchy the surface 
will be, and besides he could not get the detail out near as 
well with a large surface, as a large bearing surface would 
make the reproducing part of it rumble. 


By Mr. Smita: Answer objected to as being 
largely hearsay and not the best evidence, and also as 
irresponsive. 


O.17. My previous question was possibly not sufficiently 
clear. What I meant to inquire was whether or not this 
dimension of .035 inch, shown in Figure 3, was changed in a 
direction transverse to the view shown in Figure 4, by the 
slabbing down of the two sides of the ball, as shown in said 
Figure 4? 

A. The dimension in Figure No. 3 shows the diameter 
the same as No. 4, only No. 4 is slabbed off on the opposite 
sides. In my previous statement I wish to correct myself, and 
state by having less bearing surface on the record it doesn’t 
require near as much weight to hold the stylus in the groove. 
In that way we can save the record in proportion to the bear- 
ing surface. 


Adjourned to 10 o’clock A. M., February 22, 1912. 
at the same place. 


Cleveland, Ohio, February 22, 1912. 
Met pursuant to adjournment. 
Same parties present as before. 


©. 18. What familiarity did you have yourself with the 
process of duplicating records practiced by Mr. Capps and his 
company at the time that you made the styluses illustrated in 
your sketch for Mr. Capps? 

A. In about the early part of 1894 I had started to make 
several different styluses; at first he did not tell me what they 
were for; he eventually told me that he wanted them for a 
duplicating machine; he found this was necessary to tell me in 
order for me to know exactly what he wanted. When he was 
telling me this I suppose I had made over twenty different 
kinds of styluses, and Figure No. 5 was what we buth decided 
upon as being the best, as this showed by taking a wax blank 
and putting it under a microscope we got a clean cut surface 
with this tool, and it did not have a tendency of jumping out 
of the wax. 


(Witness making a sketch illustrating stylus last 
referred to). 
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The sketch just made by the witness on which 
appears the Figure 5 to which he refers in the preced- 
ing answer is herewith offered in evidence, and the 
notary is requested to mark the same Defendant's 
Exhibit No. 7, Jones’ Sketch of Cutting Stylus made 
for Capps.” 


Q.19. Do you mean that at the time this form of stylus 
was made by you for Mr. Capps you were accustomed to 
examining phonograph records under the microscope: 

A. At that time I made a special study of the cuts and 
grooves of the records, especially because working under a 
microscope every day it interested me. I had made my own 
special records at this time and examined them to find out 
the results. I even built my own diaphragms for recording 

eproducing as early as 1893. ; 

om 2. I place in your hands a copy of L. S. Patent No. 
836.089, granted to F. L. Capps, of Newark, N. J., Novem- 
ber 20, 1906, upon an improvement in phonographs for Duplhi- 
cating Phonographic Records, the application for said patent 
having been filed September 9, 1895, and ask you if you find 
iIlustrated in the drawings of this patent the form of cutting 
stylus which you have just described, and which you have 
‘Ilustrated in the sketch just introduced as “Detendants 
Exhibit No. 7”? | | 

A. I fully identify Figure 5 of this patent as about the 
shape and style of stylus that Mr. Capps and I decided upon 
as the right shape for a cutting stylus. 


The patent just referred to by the witness is here- 
with offered in evidence, and the notary is requested 
to mark the same ““Defendant’s Exhibit No. 8, Capps 
Patent No. 836,089.” 


O. 21. During this period, namely while you were engaged 
in business at Newark, N. J.. did you make any styluses for 
Mr. Capps or his company for other purposes than for use 
in duplicating machines of the kind to which you have pre- 
viously referred ? : 

A. In the sapphire business we use the term “stylus” as 
a cutting point; I have made all sorts of recording styluses for 
making records, different shapes and sizes; I have also made 
all sorts of shapes of reproducing points, which probably have 
been called “styluses” in my previous testimony. I have made 
these for Mr. Emerson. Mr. Capps and Mr. Bettini. They 
were all at that time experimenting and making reproducers 
which would bring out the quality of the records. These 
points which I made especially for them were of various shapes 
and sizes. 
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Q. 22. Will you please describe any of these different 
kinds of reproducing points or styluses, so far as you now 
remember them, which you made during the period in ques- 
tion, having particular reference to any you may have thus 
made for Mr. Capps. If it will assist you in your explanation, 
you may draw sketches of such styluses, if you wish? 

A. The sketch which [ have just made shows some of 
the reproducing styluses which [ have made for Mr. Capps 
and others whom i have mentioned. Figure 6 shows a cylin- 
drical point with one end rounded off, which comes in contact 
with the record. This we found a very quick acting point, 
but it wore the record too much. Figure 7 shows a point 
which would not have to set at so much angle on the record, 
and gave us better results. Figure 8 shows that by having 
the head or bearing surface much larger than the shank of the 
jewel we could set it much flatter on the record, as it would 
take up the difference of the thickness of the holder which 
this point would be set in. 


The sketch which the witness has just made and 
described is herewith offered in evidence, and the 
notary is requested to mark the same “Defendant's 
Exhibit No. 9, Jones’ Sketch of Reproducing Styluses 
made for Mr. Capps and others.” 


©. 23. Do I understand that all three of the different 
forms of reproducing styluses which you have just sketched 
and marked Figure 6, Figure 7 and Figure 8 on Defendant’s 
Exhibit No, 9 were made by you while you were still in busi- 
ness at Newark, N. J., as hereinbefore testified by you? 

A. They were made personally by me as I was the only 
one finishing up the jewels. I only had one boy as a helper 
at that time. 

©. 24. Do you remember at this time how many of each of 
these three forms of styluses you made during the time in 
question ? 

A. That I cannot remember, as to the exact amount; but 
I should say I made, especially Figure No. 8, about thirty to 
forty. Figure No. 7 about seventy-five. | 

QO. 25. Which of these forms of stylus illustrated in 
your sketch, Defendant’s Exhibit No. 9, was the most diff- 
cult or required the most time to make? 

A. Figure No. 8 was the hardest to make, because the 
shank being smaller than the bearing point itself. 1t would 
take three times as long to make than Figure 7 or Figure 6. 

Q. 26. Please describe briefly how vou made the form of 
stylus illustrated in Figure 8 of this sketch, which you have 
stated required a good deal more time in the making than the 
other two forms? 
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A. First of all we would have to have the shank of the 
reproducer .040 inch in diameter. This would be shellaced 
in a chuck. ‘This in turn was put in a lathe, and the part is 
ground down to the necessary size with a copper lap charged 
with diamond dust. After it is ground down to its desired 
size (.020) it is taken out of the chuck and reversed, and the 
operation of cutting this large end is accomplished by turning 
it to the desired shape and being polished with a fine grade 
of diamond dust. 

O. 27. I now call your attention to an original stylus, the 
same having been hereinbefore introduced in evidence as 
Defendant’s Exhibit No. 4, and ask you if you can identify 
it with either of the three forms of stylus which you have 
illustrated in the sketch under consideration, Defendant’s 
Exhibit No. 9? 

A. Ihave made such stvluses as this, but hardly remem- 
ber making one with a hole in the end; outside of that I have 
made just such shapes for Mr. Capps and others. I might 
have made this one out of a recording stylus which was 
drilled, and in my hurry turned over to Mr, Capps, or who- 
ever it might have been made for. 

QO. 28. Which one of the three forms, then, on your sketch, 
Defendant’s Exhibit No. 9, does this original stylus, Defend- 
ant’s Exhibit No. 4, correspond with in the form of its bear- 
ing head and stem or shank? 

A. This conforms more with Figure 8 than any; it 
really is Figure 8. 

Q. 29. I now place in your hands, in addition to your last 
made sketch, Defendant’s Exhibit No. 9, the two sketches 
which you have previously made, Defendant's Exhibits Nos. 
6 and 7, and also call your attention to a drawing which has 
hereinbefore been introduced in evidence as Defendant's 
Exhibit No. 1, and ask you with which one of the several 
styluses illustrated on your aforesaid sketches does the stylus 
illustrated on said drawing correspond in its form and shape? 

A. The flat side of this stylus in Exhibit No. 1 marked 
“Side” corresponds with Figure No. 4 on my sketch Exhibit 
No. 6, with the exception that the point is .008 inch in 
diameter instead of .005 inch in diameter. The “front” side 
of Exhibit No. 1 corresponds with Exhibit No. 6, Figure 
No. 3. 

Additional papers forming a part of the record in 
the case of New Jersey Patent Co. and National Phono- 
graph Co. vs. Columbia Phonograph Co. (General), 
in the U. S. Circuit Court in the Southern District of 
New York, in Equity No. 5-119, on Edison Reissue 
Patent No. 11,857, are herewith offered in evidence 
and the Notary is requested to mark as follows: 
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Defendant's Exhibit No. 10, Certified Copy. Bill 
of Complaint, Answ eign. i tae 
No. 119, U.S. CC, So. Dit YT 

Defendant's Exhibit No. 11. Certified Copy, Papers 
= oe for a Injunction (including order 

ow cause and attacl Hidavits), i 11 
No. 5-119, U. S. ¢. ees bar eae elites 

Defendant’s Exhibit No. 12, Certified Copy, Com- 
plainants’ Brief on Motion for Preliminary Injunction 
in Equity No. 5-119, U.S.C. C.. So. Dis. NY 
| Defendant's Exhibit No, 13, Certified Copy Order 
Denying Motion for Preliminary Injunction in Equity 
No. 5-119, U. S.C. C., So. Dist, N.Y.” 


_ The Exhibits just introduced, viz., Nos. 10 to 13 
inclusive, together with Defendant’s Exhibit No. 2 
hereinbefore introduced, constitute, so far as counsel 
for defendant is advised, all papers, exhibits, orders 
etc., of record and on file in connection with the suit 
In question, viz., Equity No. 5-119 in the U. S. Circuit 
Court, Southern District of New York, on Edison 
Reissue No. 11,857, being the same patent as that upon 
which this present suit has been brought. The latest 
inquiry made by counsel for defendant as to whether 
there has anything further been done in this suit in the 
Southern District of New York was made under date 
January 30, 1912, to which the Clerk of said Court 


. replied that “Last paper filed is on June 22, 1910, viz., 


Order Denying Motion for Preliminary Injunction.” 


By Mr. Smiru: The introduction into evidence of 
defendant’s exhibits 10 to 13 inclusive is objected to on 
the ground that the same are incompetent, irrelevant 
and immaterial, and hearsay evidence. The same are 
Court records and affidavits in a previous suit between 
parties not the same as those of the present suit, the 
defendant in the present suit being neither a party to 
the previous suit or a privy of a party. The further 
remarks of opposing counsel in regard to the previous 
suit referred to are also objected to as incompetent and 
Improper for the same reasons as just given. It is 
believed that the said exhibits 10 to 13, and the remarks 
referred to, together with defendant’s exhibit No. 2 
should be expunged from the record. 


5 


By Mr. Opertin: It may be true, as alleged by 
opposing counsel, that the parties to this previous 
suit om Edison Re-issue Patent No. 11,857, are not 
the same as those of the present suit, and that the 
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defendant to the present suit was neither a party to 
said previous suit or the privy of a party; the com- 
plainants, however, in said previous suit, viz: New 
Jersey Patent Co. and National Phonograph Co., were 
the same parties who originally brought this present 
suit, and for whom the present complainant, Thomas 
A. Edison, Inc., was substituted as the complainant 
upon a petition accompanying a bill in the nature of 
a supplemental bill, it being represented in said peti- 
tion that the New Jersey Patent Co., one of the 
previous complainants named -in the original bill of 
complaint, had transferred to said Thomas A. Edison, 
Inc., all its rights under the patent in suit, and that 
said Thomas A. Edison, Inc., was the same corpora- 
tion as the National Phonograph Co., the other 
original complainant, its name having been changed 
on February 28, 1911. 

Moreover, the defendant, Columbia Phonograph 
Co. (General), to the previous suit in the Southern 
District of New York, on whose behalf affidavits were 
filed by the witnesses, V. H. Emerson, Frank Dorian, 
Frank L. Capps, and S. T. Cameron, heretofore sub- 
poenaed to testify in this suit on behalf of the present 
defendant, has apparently acted in privity with the 
complainants to the previous suit or with its suc- 
cessor in business and interest, the complainant in 
the present suit, to prevent the voluntary appearance 
of the witnesses just named and to prevent them and 
their associates from offering any assistance whatever 
to the present defendant or its counsel in ascertaining 
the facts connected with the prior uses of the alleged 
invention of the patent in suit, concerning which prior 
uses they made affidavits as aforesaid; or in discover- 
ing and locating any of the exhibits illustrating such 
prior uses which were referred to in their aforesaid 
affidavits, and some of which were offered in Court 
in connection therewith, but which appear to have 
been subsequently withdrawn from Court. 


By Mr. Smira: The remarks of opposing counsel 
as spread upon the record are objected to as being 
incompetent and immaterial, and improper to be 
made by counsel, since the same refer to allegations 
of fact which are not only irrelevant in this suit, but 
have not been shown by the testimony of any sworn 
witnesses. 


Recess for lunch. . 
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Q. 30. Have you ever testified heretofore in connection 
with any litigation affecting phonographs or talking ma- 
chines? ; 

A. Only once, if I remember; that was in the Edison 
Laboratory in regard to jewels. This case was Chipot, 
detendant, Edison Phonograph Company, complainant. 

©.31. For whom did you testify on that occasion? 

A. The Edison Phonograph Company. 

(J. 32. Do you now recall anything of the testimony 
which you then gave? 

A. On being asked, I testified that Chipot had sold me 
a lot of shanks, als6 a lot of finished recording and reproduc- 
ing points. I was also asked if I ever bought what they 
style the “button point” from Mr. Chipot. I answered “yes.” 
I was also asked if | ever sold the same, and answered “yes, 
_ I thought I was entitled to do so.” or words to that 
elTect. 


By Mr. Smirn: Answer objected to as secondary 
and not the best evidence. 


(). 33. Did you give any reason for answering that you 
thought you were “entitled to do so” in connection with 
the sellmg by you of a so-called “button point”? 

A. Mr. Holden was the one who asked me the question, 
of the Edison Phonograph Co., and he did not ask me for 
any further information on that answer I had given. In 
fact, he got onto another line of questions. Even Mr. 
Chipot’s lawyer did not question me on that point. 


By Mr. Smita: Objection repeated. 


Direct examination closed. 


Cross-EXAMINATION BY Mr. SMITH. 


x-Q. 34. Do you recall the dimensions of the reproduc- 
ing point or stylus illustrated in Figure 8 of the sketch you 
have made, Defendant's Exhibit No. 9? 

A. The diameter of the oval shape would range from 
046 to .052, the largest diameter. The thickness of the 
oval shape or the point of bearing would be about .033 inch 
to about .055. The shank which fits in the holder for the 
reproduction of the record would be about .030 inch. 

x-Q. 35. That is you think the dimensions should be about 
as given for successful reproducing styluses? 


By Mr. Oseruin: Question objected to as express- 
ing an unwarranted inference. The stylus illustrated 
in the Figure and sketch in question, the witness has 
previously testified was one of a number actually 
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made by him, and the preceding question and answer 
obviously relate to such actual styluses. 


By Mr. Smitu: The witness is requested to testify 
as to what he meant, not opposing counsel. 


By Mr. Osertin: Counsel for defendant in his 
previous remarks has simply pointed out what appears 
to be a clear misconstruction of the testimony given 
by the witness. 


A. No, I do not. The diameter of the oval shape we 
found through ‘experimenting that it covered too many 
vibrations of the record, therefore, later on we decreased the 
diameter of this oval shape. 

x-Q. 36. What was the diameter of the oval shape after 
you had reduced it? 

A. We made various diameters; in fact we went as 
low, if I remember rightly, as .022. This we found too small 
for the wear and tear on a soft wax record, which we were 
using at that time. 

x-Q. 37. When you say “we” do you means Mr. Capps 
and yourself? 

A. Yes, Ido. I can also include Mr. G. Bettini, J. J. 
Force, and I think at that time I made them for J. A. Wil- 
liams. This about the time 1893 and 1895. 

x-©. 38. Were these parties connected with Mr. Capps 
and Mr. Emerson, or were they independent customers of 
yours? 

A. Mr. Capps and Mr. Emerson were one concern, and 
the other two independent of each other. 

x-Q. 39. How many reproducing points of this kind did 
you make altogether during the period you have referred to, 
that is about 1893 to 1895? 

A. I suppose I must have made about twenty-five or 
thirty; | made a great number after that time. I made more 
after that time. 

x-Q. 40. How many did you make altogether for Mr. 
Capps? 

A. I made the majority of them for Mr. Capps, probably 
about twenty. 

x-Q. 41. Did you make any for Mr. Emerson apart from 
those you made for Mr. Capps? 

A. I considered when I made them for Mr. Capps that 
I was also making them for Mr. Emerson. 

x-Q, 42. Did Mr. Emerson know about the work you were 
doing for Mr. Capps then? 

A. Ina general way I think he did. Mr. Emerson took 
charge of the recording end of it principally, while Mr. Capps 
took charge of the mechanical end. 
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x-Q. 43. What was Mr. Emerson’s position with the 
United States Phonograph Co. of Newark, N. J.? 

A. General Manager, as near as I know: he was the 
man directly under Mr. George E. Tewksbury. 

x-Q. 44. What was the diameter of the conical cutting 
head of the recording stylus shown in your sketch Figure 5, 
Defendant’s Exhibit No. 7, I mean the greatest diameter? 

A. It would vary from .060 inch to .075 inch. As we 
were repairing them it would make the diameter much smaller. 

x-Q. 45. When they were first made, then, they would 
have the greatest diameter you have referred to, of something 
like .075 inch would they not? 

A. I was not held to an exact size, but tried to get them 
at .075 inch. 

x-Q. 46. You made quite a number of these, I suppose, 
during the period referred to? | 

A. I made at least twenty to twenty-five, and we then 
somewhat changed the shape of the conical end of it. 

x-Q. 47. I suppose it would be a simple matter to round 
off the cutting edge of these recording styluses to turn them 
into reproducing points, something like that shown in your 
sketch Figure 5, wouldn’t it? 

A. Not so much in the first model, as in that of the 
second model. 

x-Q, 48. What do you mean by the second model ? 

A. The second model of that style. 

x-Q. 49. Please tell us about this second model? 

A. What I mean by the second model is that the taper 
or backing off of the cone wasn’t so pronounced. Instead of 
us having a 45 degree taper we changed it to about 25 degree 
taper. That is taper to the shank. 

x-QO. 50. When did you make this form? 

A. This form was adopted about six months after the 
first form or model. 

x-Q. 51. When would that make it be about, then? 

A. If I remember rightly, in the fall of 1895, early in 
the fall. | 

x-Q. 52. If you wanted a reproducing point of this kind 
when you didn’t have any handy, it would be quite a natural 
thing to grind down one of the cutting styluses for that pur- 
pose, would it not? 

A. If the stylus became too small for Mr. Capps to use, 
in order to save sapphire I might have done it. 

x-Q. 53. There is no reason why one of these reproducing 
points should have a hollowed out part in the end of the oval 
unless it had originally been a cutting stylus, is there? 

A. I could not see any use of having this drilled hole in 
such a point. This might have been made especially that way 





os 


| 
| 
| 
| 
r] 
| 
=H 
' 
| 


Raymond R. Wilk 
Research Librarff 


80 John S. Jones. 


on an experimental order, which I do not recollect at the time. 
This hole would not be a detriment or disadvantage to the 
working of the jewel. 

x-Q. 54. You have been making sapphire styluses most 
of the time for pretty nearly the last twenty years, haven't 
ou? 

A. With the exception of three years I have made 
sapphire jewels from 1890 or "91 up to the present time. 

x-Q. 55. So you must have made a great many thousand 
of them? 

A; Yes. 

x-Q.56. Do you definitely remember having ever seen, 
before yesterday, the particular sapphire or stylus, Defend- 
ant’s Exhibit No. 4? 

A. As I have said before, I might have made that jewel, 
and of course would have seen it before, but I have never 
seen this jewel set in such a holder as it is now exhibited, 
before yesterday. 

x-Q. 57. The witness is informed that the exhibit stylus 
was placed in the copper holder for the purpose of preserving 
the same only a few days ago. Can you positively identify 
the sapphire stylus itself in any way as one you have ever 
seen or actually know you made yourself? I only want what 
you actually and positively know of your own knowledge. 

A. Every jewel maker or lapidist has his own particular 
way of making a jewel. This looks like my style of manu- 
facture, only when I did manufacture these jewels I would 
not intentionally, unless ordered so, to drill a hole in the end. 

x-Q. 58. Should we infer then that since this jewel has 
a hole in the end, you think it probable that you did not make 
it? 

A. I think this hole might have been drilled by some- 
body else after I had made it. for a special purpose, and I might 
have delivered it to Mr. Capps in that particular way, but 
I do not remember, as that was too many years ago. 

x-Q. 59. To get back to my x-Q. 56, you cannot positively 
say whether you have ever seen this particular sapphire before 
yesterday, or not, can you? Please answer “‘yes” or “no” if 
possible. 

A. Ican only say this. If I made that jewel, I have not 
seen it since I made it, to my recollection. 

x-Q. 60. Will you swear, on your solemn oath, that you 
made this particular jewel at any time? 

A. I wont. I will say that I made jewels similar to that 
previous to 1895. 

x-Q. 61. You also have made jewels similar to that since 
that date, have you not? 

A. Yes, I have. 
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x-Q. 62. Since 1900? 

A. Yes, sir. 

x-Q. 63. If this particular jewel had originally been a 
cutting stylus prior to 1897, it might have been ground down 
into its present form as a reproducing stylus since 1900, for 
all that you know to the contrary. might it not? 

A. If it was, it is a good imitation of the jewels I made 
before 1895, as it looks liké my style of work. _ 

x-Q. 64. Referring to your answer to x-Q. 62, you have 
made reproducing sapphires of the same style since 1990, have 
you not? 

A. Yes, but different diameters. 

x-Q. 65. You mean that they were all different diameters 
from this particular jewel, Defendant’s Exhibit No. 4? 

A. What I meant to infer was that the diameter of the 
oval was made much smaller in the ones that I made since 
1895. For instance, I have made jewel points for the United 
States Phonograph Laboratory, at New York, the diameter 
of the oval being .030 inch, and the small radius of the oval 
would be .007 inch, the shank .022 in diameter. 

x-Q. 66. What has become of all the reproducing 
styluses of this kind, that is the kind shown in Figure 8 of 
your sketch, Defendant’s Exhibit No. 9, which, as you have 
said, were made by -you between 1893 and 1895 or 1896? 

A. I think it would be impertinent for me to ask my 
customers what they did with the jewels I made, and what 
use they were going to have them for. 

x-Q. 67. Do you positively know that any of them are 
now in existence? . 

_ A. This is the first jewel I have seen of that large 
diameter and thickness, since at least twelve years ago. 
(Witness refers to Defendant’s Exhibit No. 4, and _ his 
Figure 8 of Defendant's Exhibit No. 9). 

_ x-Q. 68. When you testify, as you have done, about the 
dimensions of these various styluses which you say you made 
from seventeen to twenty years ago, you are testifying 
entirely upon your recollection, derived from the date when 
you made them, are you not? 

A. I started in business, I distinctly remember, in 1893, 
and a short while after Mr. Capps came with the United 
States Phonograph Co., at Newark, and almost immediately 
started to make duplicating machines, I did all his jewel 
work. I had left Newark in 1896, and these jewels were 
pasitively made in my own factory, at Newark. If my 
memory serves me right I am pretty positive of the size 
and dimensions. Making special jewels impresses my mind, 
as it is out of ordinary work. 
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x-Q. 69. What was it you said just now about 1886? 
Did you wish to correct the date 1896 in your previous 
answer, to 1886? 

A. No, I did not. Because in 1886 I was a school boy. 

x-Q. 70. Did you not request the young lady at the type- 
writer to change “1896” to 1886 a few minutes ago, after 
she had put “1896” on the record? 


By Mr. OBERLIN: Question objected to as calling 
for an entirely unwarranted inference. 


By Mr. Smitru: I am asking a question of fact. 


A. I possibly did ask the typewriter to do it, but I got 
mixed up in my dates, and probably a little bit nervous. 

x-Q. 71. How many styluses did you make like Figure 6 
of Defendant’s Exhibit No. 9? 

A. That I could not tell, as I made them for various 
people, both for Mr. Capps, Mr. Walcutt personally, and 
also for Walcutt & Leeds Co., 53 East 11th St., New York 
City. In fact one of these jewels was exhibited by Mr. C. 
Walcutt to Mr. Gilmore, Mr. Weber, Mr. Aiken, Mr. Walter 
Miller, and others at the Edison Phonograph Works. ‘That 
was almost two months previous to the time that Mr. Weber 
took out a patent on what we style a “button point.” 

x-Q. 72. How many styluses of this form, that is like 
Figure 6 of the Exhibit, did you make for Mr. Capps? 

A. Well, I have made at least a dozen or two. 

x-Q. 73. How many did you make for him like Figure 7 
of the sketch, Defendant's Exhibit No. 9? 

A. In my previous statement I stated fifty to seventy- 
five of the oval shaped points cf various sizes, similar to 
Figure 7. This is a smaller size than Figure 8; the exact 
diameter of Figure 7, I could not say how many I made. 

x-Q. 74. I am referring more particularly to the shape 
shown in Figure 7, which seems to have a reduced neck 
between the head and the shank. Have you any idea of 
this general shape you made for Mr. Capps, or whether you 
made any of them for him? 

A. If you wish to hold me down to a neck point like 
Figure 7 I will say that I must have made four at least, if 
not six, of that diameter for Mr. Capps. 

x-Q. 75. About what time was this? 

A. I guess that was 2zround 1895, or maybe later. It 
might have been earlier. 

x-Q. 76. Referring to your sketch Defendant’s Exhibit 
No. 6, how many of these did you make for Mr. Capps, if 
vou remember? 

A. During that period, I must have made between eight 
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and ten. Some of these the large radius was larger than 
shown in this sketch. 

x-Q. 77. Was this the first type which Mr. Capps ordered 
when he began experimenting, after he had been using the 
ball reproducer ? 7 

A. Yes. They were some of his first experiments after 
the ball. He found the ball was not quick enough. 

x-Q. 78. Then which form of reproducing stylus came 
next, shown in your sketches? : 

A. I could not say at the present time which were the 
first ones he started upon. 

x-Q. 79. Was it Mr. Capps’ own idea, or was it your idea 
to make these various styluses shown in your different 
sketches ? 

“A. That would be hard to say, as we always used to 
consult each other about the different shapes. He would 
often suggest one thing, and I would suggest another. 

x-Q. 80. Do you remember who the first suggestion came 
from in connection with any of these shapes? 

A. Yes. The Figure 8 was the first suggestion from 
Mr. Capps, as he explained he thought the more bearing 
he had on the record it was less liable to be destroyed by the 
repreduction of same. 

x-Q. 81. Have you not stated, at different times within 
the last ten years, to various men connected with the 
National Phonograph Company, that you were the inventor 
of the invention shown in the “button ball” patent, which 
is the patent here in suit, yourself? 

A. I have often stated that the Edison people were 
not entitled to the button point in question, and told them 
if they ever got into litigation, could prove that these jewels 
were made more than ten years before they obtained the 
patent, as I had made them myself, and had sold to the trade 
commercially. 

x-Q. 82. Who are some of the gentlemen you made the 
statement to? 

A. There are so many I couldn’t tell you. 

x-©. 83. Please name a few of them? 

A. Mr. William A. Gilmore, and I think I told 
Mr. Aiken, Mr. Mitchell. and a lot of others, but I cannot 
remember. 

x-Q. 84. Did you tell Mr. Peter Weber? 

A. I am not sure, but I might have done it, and | 
wouldn't be afraid to do it. 

x-Q. 85. Did you tell Mr. Traphagen, of the Edison 
Co.? 

A. I only had one fairly long conversation with 
Mr. Traphagen, and that was a month or month and a half 
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previous to coming out here; this was in his own home, and 
I might have mentioned it to him, and I think I did. 

x-Q. 86. How about Mr. Adolph Gall? 

A. If I did tell him it must have been over eight years 
ago, as I have had no conversation with him since then only 
to bid him the time of day. 

x-O. 87. How about Mr. McCoy of the Edison Co.? 

A. Yes, [ did. 

x-Q. 88. Do you remember when you made this statement 
to Mr. McCoy? 

A. Many times I have told Mr. McCoy; I think in the 
greenhouse on our own property in West Orange, New 
Jersey, one Sunday afternoon. I believe my father was 
present at the time, a year ago last fall or last spring. » 

x-Q. 89. Did you tell Mr. McCoy at this time that you 
were the inventor of the “button ball” stylus? 

A. I couldn't say as I put it in that term, but I often 
claimed that Mr. Weber wasn’t the rightful owner of it. 

x-O. 90. Do you not remember telling some of these 
gentlemen we have referred to, that you were the inventor 
of it? 

A. I don’t think I put it in that way, but I did claim 
that I made it long before Mr. Weber took out the patent. 

x-O. 91. You thought that the Edison people didn’t do 
the right thing, then, I take it, in getting a patent on some- 
thing which you had previously made? 

A. I thought that after Mr. Walcutt had exhibited to 
Mr. Weber a point similar to the button point, it was not 
right that he should apply for a patent almost two months 
afterward. 


Adjourned to 10 o’clock A .M., February 23, 1912, 
at the same place. 


February 23, 1912. 
Met pursuant to adjournment. 
Same parties present as before. 


x-Q. 92. When did you first meet Mr. Thomas Mac- 
donald, to whom you have referred in your testimony? 

A. It I remember rightly it was the fall of 1893, or 
the spring of 1894, he made a personal visit to my factory 
to see me in regard to jewels. I was then located in Newark, 
New Jersey. 

x-Q. 98. Did you show him, at this time, any reproduc- 
ing styluses similar to any of those shown in your sketches, 
Defendant’s Exhibits 6 or 9? 
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A. Ido not think I showed him, but I might have told 
him. 

x-Q. 94. Did you make any styluses of this general char- 
acter for him, subsequent to this, and before 1896 say? 

A. I-carried on a good many experiments for the 
American Graphophone Co., but do not remember of the 
particular style of jewels. I have made at least one hun- 
dred jewels of various shapes and sizes for experimental 
work for the American Graphophone Co., whom Mr. T. H. 
Macdonald was connected with at that time. 

x-Q. 95. Did you make a number of these jewels of which 
you speak for them prior to the summer of 1898? 

A. I started to manufacture jewels commercially from 
about 1893 for the American Graphophone Co., and up till 
1898, I made considerable of jewels, Figures No. 8, No. 7 
and No. 6, both for Mr. T. H. Macdonald and Mr. V. H. 
Emerson, of the Columbia Phonograph Co. The latter com- 
pany is associated with the American Graphophone Co. In 
fact, can claim that I have duplicated these orders for the 
two said parties up to as far as 1910, 

x-Q. 96. Did you explain the advantages of the form of 
reproducing stylus shown in Figures 6, 7 and 8, Defendant’s 
Exhibit No. 9, to Mr. Macdonald at the time he ordered 
some samples of these sapphires from you, so that he under- 
stood the advantages of the same over the ball reproducing 
point? 

A. Mr. Macdonald gave me a standing order for any 
special jewel which I could make or conceive the shape of, 
that would be an advantage to the recording and the repro- 
ducing of a phonograph record. I do not believe on 
Mr. Macdonald’s first visit to my place of business I did, but 
I made several visits to Mr. Macdonald, at Bridgeport, Conn., 
previous to 1896, and we went through different shapes of 
points, and we did take up Figures 6, 7 and 8, of Exhibit 9. 
We also went through different arguments of the quality 
of these points when he visited me in Newark and Orange, 
which was several times. 

x-Q.97. You made jewels of the kinds shown in Figures 


. 6. T and 8, Defendant’s Exhibit No. 9, for Mr. Capps while 


you were at 216 High Street, Newark, N. J., did you not? 
“A. Figure No. 8 of Exhibit No. 9, I made mostly all 
those in Newark. in fact I do not remember making any of 
these jewels for Mr. Capps when I moved to New York. 

x-O.98. So vou must have made some of these for 
Mr. Capps prior to September 9, 1895, did you not? 

A. The majority of the jewels which I had made for 
experimental use were made prior to 1895. 

x-O. 99, From your acquaintance with Mr. Frank L. 
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Capps, should you say that he had a good memory or a poor 
memory ? 

A. I should imagine Mr. Capps has a very good memory. 

x-Q. 100. Have you read any of the depositions which 
have been taken in this suit on behalf of defendant. before 
your own? | 

A, As I am under oath I will positively state that I 
have not read any depositions or any testimony that was 
taken in this suit, and have not been told of same. 

x-Q. 101. Are you positive that you made as many as 
ten reproducing points like Figure No. 8, of your sketch, 
Defendant’s Exhibit No. 9, for Mr. Capps, prior to 1898? 

A. I can't say positively, but I know I have delivered 
to the United States Phonograph Company, Newark, N. ai 
at least one dozen or two dozen of these, and took it for 
granted they were to be delivered to Mr. Capps for his 
use. 

_x-Q. 102. Do you know whether at least five of these 
points were delivered to Mr. Capps personally? 

A. I personally might have delivered at least five, but 
as I always received cash for my jewel work, I generally 
delivered them to the office. Whether they were for Mr. 
Capps’ use or anybody else’s I could not say. 

x-Q. 103. Was any other person, besides Mr. Capps, ex- 
perimenting with these jewels in the U. S. Phonograph 
Co., of Newark, N. J., to your knowledge? 

A. Mr. V. H. Emerson especially carried on a consider- 
able lot of experimenting with the aid of his brothers George 
and Clyde. | 

x-Q. 104. You know that Mr. V. H. Emerson was fami- 
liar with the styluses made by you at this time similar to 
Figure 8, then? 

A. I believe he was. 

' re Are you positive that Mr. V. H. Emerson, and 
us brothers experimented with jewels like Fi 

een aos Aa Jewels like Figure 8 of your 
. A. I will make this statement, that whatever went on 
in the United States Phonograph Laboratory in Newark. 
N. J., was very secreted, and it was very rare occasions that 
I was allowed in their laboratory. From hearsay I can only 
depend on using their names. | 

_ x-Q. 106. All of the styluses which were ordered for the 
United States Phonograph Co., at Newark. at this time, like 
Figure 8, or at any rate most of them, were ordered from vou 
by Mr. Capps, were they not? 

A. Icannot say that, because the office boy would deliver 
what was wanted from me for this company. These orders 
the majority of times would be typewritten, signed by the 
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United States Phonograph Co. If I remember rightly 
Mr. Tewksbury made a rule of having every order registered, 
in fact if I got a verbal order from Mr. Capps or Mr. Emerson 
I believe they were registered. In fact, if I received cash 
from the United States Phonograph Co. I would have to 
endorse a check for the amount of money. I am stating this 
latter to show how strict they were in business. 

x-Q. 107. Have you ever been employed in the Sapphire 
Department of the Edison Phonograph Works, or any of the 
other allied Edison Companies. and if so will you please state 
at what time, or times? 

A. I have worked for the Edison Phonograph Works. I 
started as a boy of 17, about July 6, 1890, and left the same 
concern in the early part, if I remember rightly, of 1893. 
This is the only time that I ever worked for the said company 
on sapphire jewels. 

x-Q. 108. Were you not employed in the said Sapphire 
Department between 1900 and 1905? 

A. No. 

x-Q. 109. Where were you from July to October, 1904? 

A. Ican’t place the date, as I do not remember. 

x-Q. 110. Did you ever have any employment in connec- 
tion with Edison Business Phonographs? 

A. I did not. -But I was employed by the National 
Phonograph Co., which is associated with the Edison Phono- 
graph Works, in the Slot Phonograph Department; in order 
to keep myself busy I used to help Mr. C. L. Hibbard in the 
installation and repairing of machines in and around New 
York. 

x-Q. 111. Were these machines which you have just 
referred to automatic, or “nickel-in-the-slot’’ machines? 

A. The “slot” phonographs were automatic “penny-in- 
the-slot” phonograph machines. The business machines were 
for the dictation in office work; these were not “slot’’ phono- 
graphs. The latter were the ones I helped Mr. Hibbard with, 
that is the business machines; Mr. Hibbard at that time was 
connected with the Edison Phonograph Works. 


Recess for Lunch. 


x-Q. 112. When did you do this repair work on the 
Edison Business Phonographs? 

A. I could not give you the exact date, but it was done 
while I was employed with the Edison Phonograph Co., the 


dates I cannot remember. 
x-O.113._Can you not recall any date when you were 


employed by some of the Edison Companies, later than 1893? / 
A. At present I cannot: [ was sent by the Edison Com- ** 


pany out to buy a patent from J. B. Barber of Colorado, to 
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buy his original return attachment for a phonograph. I 
returned and was hired by Mr. W. E. Gilmore, who, by the 
way, paid my expenses and amount of bill, reimbursing me 
for my time, from the time that he had given me a position 
as Slot Phonograph Salesman, from the time I started; if I 
recollect rightly | must have been in the employ of the Edison 
Phonograph Co., in that department, about two years; the 
date I cannot remember. 

x-Q. 114. Were you on the pay roll of one of the Edison 
Companies during this time? 

A. I did not think I was, and probably was not; but 
Mr. W. E. Gilmore, after a consultation, one Sunday morning, 
as to whether I would care to take up a position with the Slot 
Phonograph Department, he reimbursed me from the day that 
I started to Denver to buy the patent mentioned. 

x-Q. 115. In what manner did you get your pay during 
this period of employment, and from whom did you get it? 

A. I conceived an idea of a return attachment for a slot 
phonograph, which also could be used for a household phono- 
graph; I made two models for Mr. Gilmore's inspection, and 
others; these models were submitted to Mr. Frank L. Dyer’s 
department, who at that time was attorney for all the Edison 
interests, if I remember rightly. He found that the Tewks- 
bury patent conflicted with my idea. I was sent by Mr. Gil- 
more to Denver, as I had found out by inquiring that the 
Barber patent was decidedly previous to the Tewksbury. I 
was given, by Mr. W. E. Gilmore, through Mr. Westee, 
$300.00 on account, to pay for my expenses and to buy the 
patent of Mr. Barber; my expenses were $319.70; Mr. Gil- 
more asked me why it cost me 19 cents more to come back 
than it did for me to go out; I told him that I had met a girl. 
This bill was O. K.’d by Mr. Gilmore, also O. K.’d by 
Mr. Westee, and the cash was handed to me by Harry F. 
Miller. Referring to the conversation [ had that Sunday 
with Mr. Gilmore, he asked if I would go into his employ at 
a salary of $20.00 per week with two per cent commission on 
all sales in the Slot Department; I agreed. Mr. Gilmore 
figured that I was entitled to four weeks’ salary, and I received 
from either Mr. Westee or Mr. Miller, the stated amount. 

x-Q. 116. Please try to answer my questions in as concise 
a manner as possible. Did you get any further salary or 
commission from the Edison Company, after this four weeks’ 
salary to which you have just referred? 

A. I have received monies for special work which was 
requested for me to do for the Edison Phonograph Co. This 
money was virtually expended out of my own pocket, and I 
think I was entitled to the same. 





John S. Jones. 89 


x-Q. 117. What was this special work to which you have 
just-referred? Please answer briefly. 

A. Mr. McCoy was after certain information, and I was 
to get it for him. 

x-Q. 118. This was in the nature of detective work then, 
was it? 

A. There was certain things going on in the phonograph 
business which Mr. McCoy did not know of, and asked me 
to find out. 

x-Q. 119. You were getting information, then, in relation 
to the operations of other parties in the phonograph business, 
were you nat? 

A. “Yes; 

x-Q, 120. Were you ever given a regular salary as sales- 
man in the Slot Phonograph Department ? 

A. Yes; $20.00 a week, and two per cent commission. 

x-Q. 121. How long did you receive this salary? 

A. About two years. 


x-Q. 122. Can you say when this began and ended . 


approximately ? 

A. I can’t remember. 

x-Q. 123. Were you ever in the employ of the National 
Phonograph Co., or any of the other Edison Companies, since 
1900? 

A. I believe that I started since 1900 in the Slot Depart- 
ment; I really think I did. 

x-Q. 124. Do you know Mr. Ademor N. Petit? 

A. I know him very well. 

x-Q. 125. Did you ever tell him that you had made styluses 
of the “button ball’’ type, or any reproducing styluses like 
Figures 6, 7 or 8, Defendant’s Exhibit No. 9, prior to the 
taking out of the patent on the same, which is here in suit? 

A. While as an apprentice with the Edison Phonograph 
Works, I became very well acquainted with A. N. Petit, 
also his brother A. O. Petit. These brothers were connected 
with the Edison Phonograph Works. We became very 
well acquainted with each other, and have kept up the 
friendship ever since, and I can almost positively state, since 
I left the Edison Works that I have shown them drawings 
from time to time of different jewels I have made, and I am 
pretty near positive that I have shown them the three jewels in 
question, referring to Figures 6, 7 and 8, sketch 9. 

x-Q. 126. Can you say approximately when you showed 
them these styluses? 

A. No I cannot state positively. 

x-Q. 127. Was it before 1899, or since then ? 

A. It was before 1899. 
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x-Q. 128. Did you ever make a button ball stylus for 
Mr. Petit? 

A. That I could not say. 

x-Q. 129. Do you know a man named Loomis, I do not 
know his first name, but I know he has made models for 
Mr. Edison, or for the Edison Company? 

A. Yes, I know Mr. Albert Loomis very well; as early 
as 1890, because he was connected with the Sapphire Depart- 
ment of Edison Phonograph Works. 

x-Q. 130. After the National Phonograph Co. had 
started the manufacture of the “button ball’ reproducing 
stylus, did you try to find out from Mr. Loomis how these 
styluses were made? 

A. Positively no. 

x-Q. 131. Can you give me, in a brief form, a statement 
of your various employments from the time you left Newark, 
which I understand was in 1896, or about that, up until the 
time you came here to Cleveland? Please give approximate 
dates if possible? 

A. I will state that all through my testimony in this 
particular case | have no data to go by, and have to trust 
to my memory; after leaving Newark, about 1896, I moved 
to the Judge Building, 110 Fifth Avenue, New York City, 
and was there four years. Then I moved to 114 Fifth Ave- 
nue, New York City, and was there about two years. From 
there I moved to 12 East 15th Street, New York City, and 
was there for a year or a year and a half. From there I 
moved to the Flat-Iren Building, Broadway and 23rd Street, 
New York City, and was there one year, if not more. On 
giving up the lease at the Flat-[ron Building, I started for 
Denver, for the Edison Phonograph Co. I was employed 
by the latter company for about two years. I again went 
into business for myself at 30 East 14th Street, New York 
City; from there I moved to 662 Sixth Avenue, and rented 
my room from I. W. Norcross, making jewels for him and 
for the trade, and also making jewels for the Cleveland 
Phonograph Company. Later I became associated with the 
United States Phonograph Co., formerly known as the 
Cleveland Phonograph Company. For about a year I dida 
good deal of commission work, both selling jewels and 
various talking machines. About April 10, 1911, I again 
became employed by the United States Phonograph Co., 
by Mr. John Kaiser, in the New York Laboratory. July 10th 
I arrived in Cleveland to report to the factory of the United 
States Phonograph Co., as Superintendent of the Sapphire 
Department. | 

x-Q, 182. When did you first become employed by the 
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Cleveland Phonograph Co., or its successor, the U. S. 
Phonograph Co., in New York? 
A. Around about 1909. 
x-Q. 133. Can you give the month, or the time of the 
year? 
A. I could not. 
x-Q. 134. Were you ever employed by the Victor Talk- 
ing Machine Co.? 
A. No, sir. Although I have done a good deal of work 
for them. 
x-Q. 135. Were you ever in business as a jobber of Edi- 
eal he ae = and Records? 
es. At one time I was the second largest j 
in New York City, for the ‘National Phonex rk oes 
pany. 
x-J. 136. When was that? 
A. It started in about 1900, and I believe until 1907. 
x-Q. 137. What did you do immediately after that? 
A. I was allowed to sell my jobbers agency to a 
Mr. Homer Price, of Brooklyn, N. Y., then I moved to the 
Flat-Iron Building, 23rd Street and Broadway. 
_ x-Q. 138. What was your business in the Flat-Iron Build- 
ing, if you please? | 
A. I was a retail dealer with pretty near every talking 
machine company, and I made my jewels in the Laboratory 
wa equipped. 
x-(). 139. What caused you to give - | 
business as an Edison jobber? as ene — 


By Mr. Oserun: The attention -of opposing 
counsel is called to the fact that the witness has no. 
where said that this was a “profitable” business. The 
question is objected to as improper for this reason 
and for the further reason that it relates to matters in 
oe whatever connected with the issues of this 
suit. 


By Mr. SmitH: The question will not be pressed 
at this point. 


x-O. 140. When you had, as you have testified, the sec- 
ond largest jobbing business of Edison goods in New York 
City, ais must have been a profitable business to you, was 
It not: 


By Mr. OBERLIN: Question objected to as entire- 
ly irrelevant. 


_ A. It was, but there was so many jobbers in competi- 
tion, and a good many of these cut the rate of per cent I was 
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allowed between the jobbers and the dealers; I could not 
afford to cut like a good many of the jobbers did. 

x-Q. 141. Why did you give up this business as jobber, 
of which we have just spoken? 


By Mr. OBerLtin: Question objected to as irre- 
levant, and as being furthermore an improper 
attempt to inquire into what may be the private busi- 
ness matters of the witness, which have no connection 
whatever with the matter here in issue. 


By Mr. SmitruH: The question is directed toward 
the relation which formerly existed between the wit- 
ness and the predecessor in business of the complain- 
ant herein, and is thought to be relevant as tending 
to show the mental attitude of the witness toward 
the said complainant. 


By Mr. Osertin: Counsel for complainant is 
requested to state to whom, or what company he is 
referring as “The predecessor in business of the com- 
plainant herein.” 


By Mr. Smitu: I refer to the National Phono- 
graph Co., which is the predecessor of Thomas A. 
Edison, Inc., in the sense that Thomas A. Edison, Inc., 
is the National Phonograph Co., renamed. 


A. Certain circumstances which I wouldn’t care to 
explain, and I became indebted so much through different 
speculations, that in order to liquidate part of my debts [ 
was man enough to make the sacrifice. Pretty near all of 
this money which [| received from Homer Price for my stock 
and good will of the business, and also securing the above 
party the jobbers agency, [ turned over the proceeds which 
was left to the Edison Company. 

x-Q. 142. Did this pay your indebtedness to the Edison 
Company in full? . 


By Mr. Osernin: The former objection is re- 
iterated and emphasized, as this line of inquiry which 
opposing counsel is pursuing is believed to be entirely 
unwarranted and improper. 


A. It did not. I owed, after paying this amount, about 
$1000.00 that the Edison Company still had notes of my 
father, to the amount of $650.00, whose property would more 
than recompense twenty times over what these notes would 
amount to. 

x-Q. 143. Did you give up your jobbers agency volun- 
tarily or did the National Phonograph Co. suggest that you 
should dispose of it? 
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A. I will positively state that the National Co, did not 

ask me in any way to give up the jobbers agency; but as I 
had borrowed from my father so much money, and being 
afraid that I would put him in litigation with the above con- 
cern, that I made the sacrifice. 
_ x-Q. 144. The stylus shown in your sketch, Figure 7, 
Defendant’s Exhibit No. 9, is very similar to the “button 
ball” styluses which have been made and sold by the National 
Phonograph Co. and Thomas A. Edison, Inc., in large num- 
bers for the last several years, is it not? 

A. Naturally it would be, because the recording stylus 
is .040 inch in diameter, and in order to fit the groove we 
would have to have the diameter of the button or oval-shaped 
jewel to correspond with the cut of the record. Again Fig- 
ure No. 7, of Exhibit No. 9, shows the button or oval is .037 
inch diameter, where the Edison Company’s jewels average 
.035 inch. 

x-Q. 145. This form of stylus which has a reduced neck 
between the oval head and the shank would not require so 
much turning down, or other operations to make the same, 
as the stylus shown in Figure 8, Defendant’s Exhibit No. 9, 
would it? 

A. I will grant that Figure No. 7 could be made three 
times as cheaply at the least, as Figure No. 8 of Exhibit 
No. 9, although I could make styluses Figure No. 8 just as 
cheaply as the patent which Mr. Thomas A. Edison had taken 
out for his oval or button point shape, patent Reissue 
No.1 857. 

x-Q. 146. Could you make these styluses shown in Figure 
8 as cheaply as you have just said back in 1893, or ’94 or ’95 
as you could now? 

A. Yes, I believe I could. At that time we did not have 
the rolling down process; the rolling down process wasn’t 
known. We had to grind our shanks at that time by the 
means of a copper lap charged with diamond in order to 
make a cylindrical shank. After we had cut them off so that 
the head would be larger than the shank we could reverse 
them in a chuck and spin them on a lathe, take a medium 
sized diamond, turn them to the desired size and shape. then 
polish them with fine diamond powder mixed avith oil. Goin 
through the other operation, of Figure No. 7, Exhibit No. 9, 
we had to go through the same process of grinding down the 
shank; after we had one-half of it ground off we would 
have to reverse this in the chuck and partly grind off that end, 
and then we would have to turn the oval part of it with a 
diamond tool, making a neck which is an extra operation, and 
we would have to polish same as we would Figure 8. 

x-Q. 147. If the stylus of Figure 7 was so much cheaper 
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to make than the stylus of Figure 8, as you have said in Ss 


answer to x-Q. 145, I suppose that Mr. Capps must have 
liked the stylus of Figure 7 much better than that of Figure 8, 
did he not? 

A. Mr. Capps tried these jewels in two positions; I 
believe the reason that he used Figure 7, of Exhibit No. 9, 
he thought by having a large recording stylus that if he had 
a reproducing point come as close as possible to fit the groove 
that was cut in the record he could get much better results, 
and at that time he probably thought he was on the right 
track. 

x-Q. 148. Do you know whether Mr. Capps liked the 
stylus of Figure 7 better, or the stylus of Figure 8? 

A. Yes, I do. On his duplicate records he claimed he 
could get better reproduction with Figure 8, than he could 
with Figure 7; with No. 8 he got much better results on 
account the master records were cut with a .040 recording 
stylus, that as Figure 7 is .037 it fitted the groove of the cut 
in the record. In my previous testimony I stated that the 
duplicating stylus for making duplicate records was .070. 
This gives much more bearing surface than the .037 stylus 
would give. This represents Figure 7 of Exhibit No. 9. 

x-Q. 149. Did Mr. Capps appreciate the fact that the stylus 
of Figure 7 was cheaper to make than the stylus of Figure 8? 

A. At that time Mr. Capps did not know anything about 
Sapphire business, and when it came to special work I charged 
him accordingly. If I made six or a dozen of one style of 
jewel at once the price would be per piece much cheaper. 
Incidentally Mr. Capps wasn’t paying the bills. 

x-Q. 150. Is your memory better concerning matters that 
have happened recently, that is within the last ten years, or 1s 
it better when it has to do with earlier matters such as things 
that happened more than ten years ago? 

A. My memory is just as clear today as it was seventeen 
to twenty years ago, or about the time I went into business 
for myself, but on account of knowing my age, when I started 
it seems to me that I kept track of dates more so than I -have 
done in later years. In my previous testimony, if I am 
allowed to refer to my books, I can state, almost to a day, 
what has happened in this last ten or fifteen years. I know 
I started at twenty vears of age, and that impressed my mind, 
and helped me out in giving a good deal of my testimony. 

x-Q. 151. When did you see your books last? 

A. It must be over five years. I will state in the latter 
part of the days I was in business, or about that time, and 
also previous for about seven years, I had my sister, Miss 
Alice I. Jones, as my secretary; and all she had to do was to 
make out my bills, see after my bank account, and I did the 
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rest. Probably that is the reason I kind of forget dates of 
the business. 

x-Q. 152. You cannot really be sure of a good many dates 
without seeing those books, then, but you could be certain if 
you were able to get at the books, I suppose? 

A. Day before yesterday Mr. McNulty came to me and 
told me I was needed up to Mr. Fay’s office to give testimony. 
This was the first intimation I had received that | would have 
to do the same. If I had known I would have to give such 
testimony as I have given, I would have asked permission for 
at least a week's time in order to remember different dates 
which I am requested to answer. 

x-Q. 153. How can you account for the fact that you do 
not remember at what time in your life you were employed 
for a period of two years in the Slot Phonograph Department 
of the National Phonograph Co., or various other dates and 
matters which have happened within recent years, and yet 
you are able to testify positively as to the numbers of styluses 
of different kinds which you made seventeen or eighteen years 
ago, and are able to testify as to the various dimensions of 
the same in thousandths of an inch? 

A. That is a very simple matter. When I first started 
in business, [ certainly felt very ambitious. I could almost 
read the book at the present time in which I had written about 
and sketched the different jewels which I had made for differ- 
ent parties and took enormous interest in making them cor- 
rectly. In later years [ branched off in selling phonographs 
and talking machines, incidentally jewels, and could safely 
say it became monotonous to me, especially when I had a 
secretary to virtually take care of the clerical details of my 
business. 

x-O. 154. At the different times when you were employed 
by the Edison Companies, did you always leave voluntarily at 
the end of your employment, or did they ever dispense with 
your services? 


By Mr. Oseriin: This question, as in the case of 
several heretofore, which have been asked by opposing 
counsel, is objected to as irrelevant and improper, 
relating, as it does, to the private or personsal relations 
of the witness. 

By Mr. SmirH: The question is entirely pertin- 
ent and material, since it is intended to show whether 
or not a ground of bias toward the present com- 
plainant exists on the part of the witness. 


A. When I first left the Edison Co. in 1893 I left of 
my own free will, when I last left the Edison Co. I did the 
same. I was not requested at either time. 
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x-Q. 155. Was there any other time when you were 
employed by the Edison Co., when you left, not of your own 
free will? 

A. I was only in the direct employ of the Edison Co., 
as a salaried man twice in my life? 


Cross-examination closed. 


Re-Drrect EXAMINATION BY MR. OBERLIN. 


Rd-Q. 156. On several occasions, in the course of your 
cross-examination, Mr. Jones, you have referred to books 
and other data relating particularly to the work you did when 
you were in business in Newark. Do you know whether these 
books and data are still in existence? 

A. I could not positively say. I lived in New York for 
about five years, and I returned to West Orange. I suppose 
my mother, who is now deceased, has put them away carefully, 
so much so that without exerting myself [ have been unable 
to find them; but if it is necessary I will be pleased to make 
an extra effort. These books would greatly help me out as 
to dates and the shapes and dimensions of jewels which I have 
made, during the period especially between 1893 and 1895. 

Rd-Q. 157. Who was the Mr. William A. Gilmore, or the 
Mr. Gilmore, simply, to whom you have several times referred 
in the course of your cross-examination ? 

A. Mr. Gilmore, in about 1893 became General Manager 
of the Edison Phonograph Works. He might have been 
President besides. When the National Phonograph Co. came 
into existence, he became President and General Manager of 
both companies. 

Rd-Q. 158. Is he still living? 

A. Yes, but he resigned about three years ago. 

Rd-Q. 159. What was the occasion for your telling him, 
as you have stated you did, among others, that if they (refer- 
ring to the Edison people) “ever got into litigation (you), 
could prove that these jewels were made more than ten years 
before they obtained the patent,” the reference being to the 
so-called “button ball” patent, which is the patent here in suit? 

A. Meeting Mr. W. A. Gilmore socially, the question 
came up how I was doing in the Sapphire business. I answered 
“doing a very good business.’”’ He asked me if I was making 
button points, and if I remember the conversation rightly, he 
says “Johnny, don’t you know Edison has a patent on that?” 
I said “yes,” and I said “Do you remember the time that 
Cleveland Walcutt showed you a diphragm similar to a button 
point? He not only showed it to you but Weber, Aiken, 
Westee and others.” And I also brought up the subject to 
him about Mr. E. F. Leeds going up to the National Phono- 
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graph Company’s office in the 26th St. and St. James Build- 
ing, New York City, asking you what it was meant that 
Thomas A. Edison had taken out a patent on a point which 
was set in the reproducer that his partner, Walcutt, had ex- 
hibited about forty days previous to the application date 
of this patent. Mr. Gilmore did not deny or say that he had 
such a conversation with Mr. Leeds, but he asked me where 
I got my information from. I told him from Mr. E. F. Leeds. 
An argument came up between him and me, and I told him 
that I had made these jewels (button or oval points) virtually 
when I first started in business, which would make it five to 
seven years before this patent was applied for. 


By Mr. Smita: The answer is objected to as be- 
ing largely volunteered, and as being hearsay. 


Rd-Q. 160. Did Mr. Gilmore, either on this occasion or 
any other occasion, threaten you with an infringement suit 
on this Edison “button ball” patent ? 

A. No, not on the “button ball’’ patent. 

Rd-Q. 151. Is Mr. Tewksbury, who you have previously 
testified, got control of the New Jersey Phonograph Co. and 
subsequently organized the United States Phonograph Co., of 
Newark, N. J., still living? 

A. No. He died in a Sanitarium a number of years ago, 
probably about two years before the New Jersey and United 
States and Consolidated Phonograph Companies went out of 
business. 

Rd-O. 162. About when, if you know, did this United 
States Phonograph Co. of Newark, go out of business? 

A. I should imagine about 1902 or ‘03. 

Rd-Q. 163. What, if you know, became of the physical 
assets, that is the plant, equipment and stock of said Com- 
pany, when it went out of business? 

A. When they were going out of business I bought 
32,000 “Consolidated” records; I afterward bought 7,000 
“United States’? master records. Incidentally bought six 
hundred Japanned Horn stands. Mr. J. R. Challen negotiated 
a deal for Mr. Bane of Philadelphia, that the Edison Phono- 
graph Works would buy from said Mr. Bane, for a stipulated 
price, all phonographs, duplicating machines, reproducers and 
recorders, and all accessories pertaining to the phonograph. 
This also included in the sale the New Jersey lessee right 
granted to them by the North American Phonograph Co. I 
was asked in my former testimony by counsel for complainant 
herein where all these oval points which I had made for 
Mr. Capps, or the U. S. Phonograph Co., had gone to. If 
the Edison Phonograph Co. would look through thoroughly 
the pile of junk they probably would find the majority of them. 
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By Mr. Smitu: The latter part of the answer is 
objected to as irresponsive. 


Adjourned to 10 o’clock A. M., February 24, 1912. 


| February 24, 1912. 
Met pursuant to adjournment. 
Same parties present as before. 


Rd-O. 164. Who is the Mr. McCoy, concerning whom 
you have spoken on several occasions, in the course of your 
cross-examination ? 

A. He isa man that has been in the phonograph business, 
especially in the slot phonographs, when they first came out 
and could be used automatically. When he first started I 
believe he was a mechanic and collector for a man in Brook- 
lyn. His first name starts with “Tom,” his last name I can’t 
recall. Mr. McCov operated his own machines, in after years 
he became connected with the Edison Phonograph Works, 
and mostly all the time his occupation with this company was 
taken up by doing detective work, that is looking after the 
different customers and dealers, seeing that they were not 
infringing on the contracts which these people made with 
said company, and also that they were not infringing upon 
the same said company’s patents. He has been employed with 
said same company at least, to my knowledge, over seven 
years. 

Rd-Q. 165. Did you ever make reference, either verbally 
or in writing, to anybody else besides Mr. Gilmore regarding 
Mr. E. F, Leeds going up to the National Phonograph Co.’s 
office in order to ask what was meant by their taking out a 
certain patent, as testified by you in answer to Rd-Q. 159? 

A. There were numerous people I have spoken to about 
this, especially those who were interested in the phonograph 
business; these were principally jobbers and dealers of the 
phonograph business. Not that I have sold any of these any 
sapphire points. They have asked me why the Edison Phono- 
graph Company did not stop me from manufacturing jewels. 
I think I have been asked that question by Mr. S. P. Davega, 
of University Place, near 14th St., his former place of business 
was 30 East 14th St., Mr. I. Davega, 46th St. and Third Ave., 
now at 125th St., Mr. Blackman, I think his address is on 
Warren St., all these of New York City; and also to Mr. Leo 
Moeller, who is now connected with the Boston Talking 
Machine Co., of Boston, Mass. 


By Mr. SmitH: Question and answer both object- 
ed to, as not being directed toward anything brought 
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out in cross-examination, and the answer further 
objected to as hearsay. 


Rd-O. 166. Did you ever make any statement in writing 
regarding the matter referred to in my preceding question? 


By Mr. SmitH: Question objected to as not be- 
ing directed toward anything brought out in cross- 
examination. 


By Mr. OsBerLiIn: The matter inquired about is 
obviously the same as that referred to in x-Q. 81 and 
91, and the answers thereto, 


A. I took an affidavit for Mr. E. F. Leeds in his office 
at 53 East 11th St., with a witness and notary, stating I had 
made for Mr. Cleveland Walcutt points similar to Figures 6 
and 7, of Defendant’s Exhibit No. 9; he asked me to identify 
bills made out to the Walcutt, Leeds & Co., with drawings 
of the same, and how many I had made, besides what were 
shown on the bill. The Bill showed about six and stated I 
had made at least four others. These bills were dated 1897 
and 1898, about. I do not know whether this affidavit was 
turned over to Mr. Louis Hicks, or is still in the Leeds estate; 
this affidavit ought to have been made out in the year 1898. 
I had been requested by Mr. Leeds to go to Mr. Hicks’ office, 
who was his counsel at the time, and had a short conversation 
upon this matter. 


By Mr. SmirH: Answer objected to as hearsay, 
and not the best evidence, and further because, as 
stated above by me, it is not directed toward anything 
brought out in cross-examination. The Mr. Leeds 
referred to was not mentioned in cross-examination, 
in connection with any such matters as witness is now 
testifying concerning. 


Rd-O. 167. Where is this Mr. Louis Hicks, if you know, 


- to whom you have referred in your preceding answer? 


A. The last time I was positive of Mr. Hicks he had an 
office down town in New York City; now I understand he ts 
counsel for the Edison interests. 


By Mr. Smitu: The last part of the answer is 
objected to as hearsay. »* 


By Mr. Ozertin: Whether the last two answers 
given by this witness are hearsay or not, it obviously 
lies within the power of complainant to rebut the alle- 
gations therein made if they choose to do so. 


Rd-Q. 168. What, if you remember, was the pitch, that 
is the number of threads per inch in the case of the duplicated 
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records which were manufactured by the U. S. Phonograph 
Co., of Newark, during the time that you were in business 
yourself in Newark, and supplied said company with various 
styluses as you have hereinbefore testified ? 


By Mr. Smita: Question objected to as not in 
proper re-direct examination, for the same reason as 
above given. 


A. The number of threads of duplicate records had to 
correspond correctly with the master records, which is 100 
threads to the inch. 

Rd-O. 169. How, then, was it possible to use so wide a 
reproducing point or stylus, that is one having so large a 
curvature transversely of the record groove, as is illustrated, 
for example, in Figure 8 of your sketch, Defendant’s Exhibit 
No. 9? 


By Mr. SmitH: Objection repeated. 


A. As I explained in my previous testimony the diam- 
eters of the duplicating recording styluses were between 
.060 and .070 in diameter, so by using reproducing points, as 
shown in Figure 8, being .050 in diameter, gave it ample 
room to get down to the bottom of the record, and wide enough 
to get the quality in reproducing the same. 

Rd-Q. 170. If a duplicated record is made with a hundred 
threads to the inch, as you have just stated those in question 
were made, and a cutting stylus of the dimensions given by 
you is employed, would there be any “walls” left between 
successive turns of the record groove, or thread? 


By Mr. Smita: Objection repeated. 


A. The walls would be slight, if any. In duplicated 
records the cut was very light in depth. The majority of the 
records had no walls. 

Rd-Q. 171. I now place in your hands Defendant’s Ex- 
hibit No, 4, “Capps’ original button form stylus”’ still sealed 
up in a bottle, as it was left by the notary before whom said 
stylus was introduced into evidence; and I ask you what you 
judge, from an inspection of such stylus thus sealed up, its 
several dimensions are? : 

A. I should imagine the diameter of the large oval 
would be about .046 or .048 inch. The diameter of the 
small oval .026 to .028 inch, the shank, as much as I can see 
of it at the present time, as it is set in a holder, would range 
from .040 to .042 inch; this last dimension I am not positive 
of, as very little of the same is in sight. 

Rd-Q. 172. I have now had the seal on the bottle just 
referred to broken by the notary before whom this testimony 
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is being takdh, and the stylus, still in its holder, removed 
therefrom, all in the presence of opposing counsel; I fur- 
ther place in your hands a Micrometer Caliper made by 
Brown & Sharpe Mfg. Co., of Providence, R. I., said Micro- 
meter reading to .001 inch, American Adopted Scale; and 
I ask you to measure the two curvatures of said exhibit 
Stylus, and the diameter of its shank or stem, and state the 
same on the record. If necessary you may temporarily re- 
move the stylus from its holder, afterwards replacing the same. 
A. I have measured the stylus as requested, taking 
the stylus out of the holder, and find that the large diameter 
of the oval to be .059 inch, the small oval, or thickness, to be 
.027 inch, the shank exactly .040 inch. I have replaced the 
stylus in the same holder in which it was shown to me. 


The Notary is requested to restore the holder 
to the bottle in the same fashion as before, and to 
again seal up such bottle, marking it in such way as 
to identify his- seal, but leaving the original tag of 
the former notary attached to said bottle. 


Rd-O. 1738. In view of the several questions that have 
been asked you on cross-examination, regarding the dimen- 
sions and use of the different forms of styluses or points 
illustrated in your sketches, Defendant’s Exhibits Nos. 6 and 
9 particularly, I have requested you to have made by a 
competent draftsman, working under your direction, a scale 
drawing illustrating the aforesaid styluses, or points, and 
showing the same in operative relation to a record groove, 
all as you have heretofore explained. I now ask you 
whether you have had such a scale drawing made? — 

A. I just had made by Mr. Kappler such drawings, of 
styluses which I have made for Mr. Capps and others, as 
heretofore testified. 


The drawing just referred to by the witness, con- 
sisting of two sheets, are here offered in evidence, and 
the notary is requested to mark the same “Defendant’s 
Exhibit No. 14, Sheet 1 and Sheet 2, Scale Drawing 
of Styluses illustrated on Jones’ Sketches, Defendant's 
Exhibits Nos. 6 and 9.” 


Bv Mr. Smitu: The introduction into evidence 
of Defendant’s Exhibit No. 14 1s objected to on the 
ground that the Figures shown therein apparently 
represent styluses shown in connection with record 
grooves and at various angular inclinations which 
have not been shown in cross-examination. The 
exhibit is therefore thought not to be proper for 
introduction in re-direct examination. 
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Rd-Q. 174. And I understand that all these styluses illus- 
trated in your sketches hereinbefore introduced, Defendant's 
Exhibits Nos. 6 and 9, and now illustrated in proper scale 
in the two sheets of Defendant’s Exhibit No. 14, were made 
by you while you were still located and doing business at 
Newark, \N. J., as you have heretofore testified: is this 
correct ? 

A. Yes. This is a sample of the many jewels both 
for commercial and experimental use. Where I referred jn 
my testimony to several different dimensions, the drawing 
shows merely selected examples of them. | 


Re-direct examination closed. 


By Mr. Smiru: Defendant’s Exhibit No. 14 is 
further objected to for the reason that the Figures 
there shown do not seem to correspond in shape, 
particularly Figures A and B, sheet 1, to any of the 
sketches heretofore put in evidence and referred to 
by the witness on cross-examination. 


Deposition closed. 
Joun S. Jones. 


Harry B. McNutty, a witness recalled on behalf of 
defendant, being first duly sworn, deposes and Says in 
answer to interrogatories propounded to him by Mr. Ober- 
lin, as follows: ; 


Q.1. Are you the same Harry B. McNulty who has 
heretofore testified in this suit? , 

A. Yes, sir. 

_ _Q.2. For how long a period have you been familiar 
with phonographs or talking machines, and with the various 
pitied of records that have been used in connection there- 
with: 

A. About fifteen years. 

Q. 3. Have you, then, been familiar with phonograph 
records of the cylindrical type, and of a soap-like composi- 
tion such as it is stated in the patent here in suit were in 
common use, presumably about the year 1899? 

A. Yes. 

_Q.4. Have you ever actually used such records your- 
self on phonographs? 

A. Yes, sir. 

Q. 5. And to what extent? 

A. Quite a bit in selling them. 

Q. 6. Are you then familiar with the wearing qualities 
of records of the kind in question, I refer to their wearing 
qualities as evidenced when put to use in normal fashion 
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for reproduction purposes in phonographs or talking ma- 
chines? 

A. Yes, sir. 

O.7. Please state what you know on this subject? 

A. As near as I remember such records, being used as 
they were at that time, and manufactured out of the 
material that they were, varied quite a bit in their wear- 
ing, but would probably run in being played and giving 
good reproduction anywhere from thirty to a hundred 
times. 

QO. 8. Do you mean to imply that after having been played 
for from thirty to one hundred times, these records would 
give unsatisfactory results? 

A. Yes, sir. 

©. 9. Of what material, if you know, are the records 
manufactured and put on the market by the United States 
Phonograph Co., the defendant herein, composed; I refer 
‘particularly to the record bearing surface of such records? 

A. A certain kind of celluloid. I have a sample sheet 
of the celluloid such as we use, which I present to you here- 
with. 

The sheet of celluloid which the witness has just 
produced is herewith offered in evidence, and the 
notary is requested to mark the same “Defendant's 
Exhibit No. 15, Specimen Sheet of Celluloid used b 
Defendant in Manufacturing its Records.” 


©. 10. Please state what you know about the wearing 
qualities of the records of the United States Phonograph Co., 
the defendant herein, such records being manufactured, as 
you have just stated, out of celluloid, such as illustrated in the 
specimen sheet, Defendant’s Exhibit No. 15°? 


By Mr. Smirx: This question and all the other 
questions of the same line are objected to on the ground 
that they are not relevant or material to the issue. 


A. They wear upwards in the thousands, and I have 
known of instances when they have been played fifty thousand 
times. 

Q.11. Do you mean to imply by your preceding answer 
that the records of the defendant herein still give satisfactory 
results in playing after they have been played “upwards in 
the thousands,” and in instances after they have been played 
fifty thousand times? 

A. Yes, Sir. | | 

©. 12. Are you familiar with the so-called spherical or 
ball reproducing stylus, and with the so-called “button point” 
stylus, as these are known commercially to the trade? 

A. Yes, sir. 








